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CEREN GOYNUKLU: 2005 yilinda Dogu Akdeniz Hukuk Fakiiltesinden mezun oldu.
Lefkosa'da aktif olarak avukatlik yapan Goynuklu 2006 yilindan itibaren Kibrish Tiirk
insan Haklari Vakfi ve 2010 yilindan itibaren ise Miilteci Haklari Derneginde hukuk
danismani ve arastirmaci olarak gorev yapmaktadir. Uluslararasi ve bolgesel diizey-
de bircok insan haklari egitimine katilmistir.



Kibrish Tiirk insan Haklar Vakfi (KTiHV), Avrupa Birligi tarafindan Kibrish
Turklere ayrilan mali yardim kapsaminda finanse edilip toplam 2 yildan fazla stren
Kuzey Kibris’ta insan Haklarinin Haritalandirilmasi Projesi'ni tamamlamistir. Proje
kapsaminda insan haklariyla ilgili 11 konuda (Azinlik Haklari; Cocuk Haklari; Tutuklu
Haklari; Cinselistismar Amaciylainsan Ticareti; Gd¢men iscilerin insan Haklari; Miilkiyet
Haklari; Kadinin insan Haklari; Engelli Kisilerin Haklari; Miilteci Haklari; Lezbiyen, Gey,
Biseksiiel, Transgender Kisilerin Haklari; Kayip Kisiler ve Ailelerinin insan Haklari)
raportar yazilmistir. S6z konusu raporlar, Kuzey Kibris'taki insan haklarinin durumunun
ayrintili ve tarafsiz bir ‘harita’sini ¢ikarip bu konudaki diizeyin uluslararasi insan haklar
standartlari seviyesine g¢ikarilmasina katkida bulunmayi amaglamaktadir. Tirkce ve
ingilizce olarak hazirlanmis raporlar kamuoyu ve ilgili tiim paydaslarla paylasilacaktir.

Ulkemizde insan haklarinin daha ileri boyuta tasinmasinda énemli bir ara¢ olacagina
inandigimiz projemize katkida bulunanlara tesekkiirii borg biliriz:

EROL AKDAG, MUSTAFA ABITOGLU, GOZDE CEKER, FiKRIYE ERKANAT SAKALLI, UMUT
OZKALELI, MELIKE BiSIKLETCILER, AYCAN AKCIN, BAHAR AKTUNA, RAHME VEZIROGLU,
iISMAIL BAYRAMOGLU, LEYLA FALHAN, GORKEM REIS, FEZILE OSUM.

EMINE COLAK, VEYSEL ESSiZ, FATMA GUVEN LiSANILER, ILGIN YORUKOGLU, MEHVES
BEYIDOGLU, OMUR YILMAZ, MEHMET ERDOGAN, SEVING iNSAY, UTKU BEYAZIT, OLGA
DEMETRIOU, REBECCA BRYANT HATAY, TUFAN ERHURMAN, DOGUS DERYA, TEGIYE
BIREY, SEFIKA DURDURAN, UMUT BOZKURT, ERDOGAN UZUNAHMET, HURREM
TULGA, ILKER GURESUN.

DERVIS UZUNER, PERCEM ARMAN, HAZAL YOLGA, BMUR BORAN, FATMA TUNA, CiM
SEROYDAS, ORNELLA SPADOLA, ENVER ETHEMER, ASLI GONENG, DILEK ONCUL, GAVIN
DENSTON, FATMA DEMIRER, FAIKA DENiZ PASA, ONCEL POLILi, CEREN GOYNUKLU, AL
DAYIOGLU, SELEN YILMAZ, CEREN ETCi, CEMRE iPCILER, ZiLIHA ULUBOY, HOMOFOBIYE
KARSI iNiSIYATIF DERNEGI.

Canan Oztoprak
Proje Koordinatorii
Kibrisli Turk insan Haklari Vakfi
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BOLUM |

Giris: Kavramsal Cerceve

Esasen bir tedbir olarak 6zglirliglinden yoksun birakma niteliginde olan tutuk-
luluk stiresince tutuklular, temel insan haklarina sahiptirler. Tutuklamanin niteligi ve/
veya dogurabilecegi sonuglar agisindan bir takim hak ve yasaklar 6n plana ¢ikmakta-
dir. Bu hak ve yasaklara bircok 6rnek verilebilir. Bu calisma; tukuklu haklarini, iskence
yasagl, adil yargilanma hakki, saglk hakki ve aile ile 6zel hayata saygi hakki kapsamin-
da inceleyecektir. Adil yargilama konusu, belirtilen diger konulara gore, icerigi itibari
ile daha kapsamli yer bulmaktadir. Bu calismada hem sorgulama safhasi (polis karakol-
lar1) hem de yargilama safhasi (merkezi cezaevi) degerlendirilerek konu ele alinacaktr.

Tutuklu haklari kapsaminda sanik haklari, sadece ceza yargilamasinda gergek-
lesen durusmalari degil polis tarafindan gergeklestirilen durusma éncesi sorusturma-
lari ve diger durusma disi evreleri de kapsamaktadir. Bu cercevede, tutuklara iliskin
hak ve glivencelerin uygulama alanini tespit etmek agisindan, ilk olarak, bir takim te-
rimlerin agiklanmasi gerekmektedir.

isnad

isnad bir fiilin (eylemin) bir kisiye yiikletilebilmesi; bir kimsenin su¢ konusu
fiili isledigini hukuken iddia edebilme, ceza sorumlulugunun unsurlarindan birisi olup,
sucun maddi ve manevi bakimindan yiritilebilmesi(ytkletilebilmesi) demektir.

isnadi 6grenebilme hakki: Sanigin kendisine yiikletilen sugun (eylemin) ne oldugunu
ogrenebilme hakkidir. Sorgunun baslangicinda, saniga isnad edilen sugun ne oldugu-
nun saniga bildirilmesi gerekir.

itham

S6zIlik anlamiyla itham suglamayi, bir sugu bir kimseye mal etmeyi anlatir. Ce-
za hukuku anlaminda ise itham, bir kisiye sug isledigine dair bir iddianin, resmi makam
tarafindan bildirilmesidir. Her hukuk sisteminde, ithamin neyi ifade ettigi, ithama ilis-
kin maddi ve usuli sartlar, ithami yapmaya yetkili ‘resmi makam’ gibi hususlar farkhlik
gosterebilir. Bizim hukukumuzda ise CMUY’nin Ceza islemlerinin Baslatilmasi ve isbati
Viiclida Zorlama Usuli basligi altindaki 37, 38 ve 39. maddeleri ithami diizenlemekte
ve ithama iliskin hiikiimler icermektedir. CMUY’nin 37. Maddesi uyarinca cezai islem-
ler, kisinin Mahkeme online ¢ikarilarak itham edilmesiyle baslar. Madde su sekildedir:

37. Baska herhangi bir Yasa kurallarina baglh kalmak kosuluyla herhangi bir kisi aleyhine basla-
tilacak cezai islemler, kisinin Mahkeme 6ntine gikarilarak itham edilmesi ile baslar.

Bununla birlikte 38 ve 39. Maddeler ise, genel anlamiyla suglama belgesi olarak ta-
nimlayabilecegimiz ithamnameyi diizenlemektedir. CMUY’da ithamname bir sanigin
seri yargilama veya ilk sorusturmada itham edildigi sucla yazili olarak suclanmasi ola-
rak tanimlanmistir. S6z konusu maddeler ise ithamnameye iliskin sekli ve maddi sart-
lari 6ngérmektedir. Maddeler su sekildedir:

38. Her ithamname belirlenmis sekilde olur ve itham eden kisi tarafindan veya
onun adina, itham bir Daire tarafindan yapildiginda ise Dairenin bir temsilcisi
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tarafindan, imzalanir: ithamnamede seri yargilama veya ilk sorusturmanin yapi-
lacagi Mahkemenin adi belirtilir ve ayrica asagidaki detaylari igerir :

(a) Sanigin iddia makaminca bilinen ve sanigi tanitmaya makul olarak yeterli
olan adi ve tarifi;

(b) Bu Yasanin 39.maddesinde gosterilen detaylari icermesi kosuluyla sanigin
itham edilmekte oldugu sug veya suglar.

39. Asagidaki kurallar tim ithamnamelere uygulanir ve herhangi bir Yasa ve-
ya usul kurallarina bakilmaksizin, bu Yasa kurallari uyarinca diizenlenen bir
ithamnameye, sekli veya icerigi ile ilgili olarak bu Yasa kurallarina bagli kal-
mak kosuluyla, itiraz edilemez.

Bu calisma amaclari bakimindan, itham kavrami ceza muhakemleri usul yasasindaki
tanima baglh kalinmadan 6zerk bir sekilde ele alinacak ve sekil degil 6z agisindan de-
gerlendirilecektir. Bu baglamda, bir yetkili makam tarafindan bir bireye suc isledigine
dair bir iddianin bildirilmesinin yanisira stiphelinin biyik ol¢liide etkilendigi bir durum
da itham olarak degerlendirilmelidir. Bu baglamda, sug isledigi icin bir kisi hakkinda
tutuklama emri gikarilmasi, resmi olarak bir kisiye aleyhindeki davanin bildirilmesi,
polise aleyhine ihbar yapilmasi lizerine savcilik tarafindan hakkinda dosya acildiktan
sonra kisinin savunma avukati tayin etmesi, itham kapsamina giren ve itham olarak
nitelendirilebilen 6rneklerdir.

Cezai islem

“Cezai islemler” ve benzeri deyimler mevzuata karsi islenen bir suctan 6tlr(
bir kimseyi cezalandirmak i¢in o kimse aleyhinde herhangi bir Mahkemede baslatilan
herhangi bir islemi anlatir ve ilk sorusturmayi da icerir. Ancak bu ¢alisma amaclari ba-
kimindan ithamda oldugu gibi cezai islemde de CMUY’a bagli kalinmadan daha genis
bir bicimde yorumlanacaktr.

Sug

Su¢ hukuk kurallarinin yasakladigi ve yapilmasina veya yapilmamasina cezai
yaptirnm (mueyyide) bagladigi eylemdir. Ceza yasasi: “Suc” Yasa ile cezalandirilabilen
bir fiili, tesebbisi veya ihmali anlatir.

Sanik haklari agisindan, itham olunan fiilin adil yargilanma hakki cercevesinde
suca iliskin olmasi gerekir.

Ceza iceren kurallari herhangi bir yasada bulundurmakta ve baglantili olarak
iddiadan kaynakh olarak birlesen unsurlari da tanimlamada serbesttirler. Hangi fiilerin
sug¢ oldugu ceza yasasinda belirlenmistir. Hi¢ kususuz bir fiilin ulusal hukuktaki sinif-
landiriilmasinin 6nemi vardir. Ancak adil yargilanma hakkina iliskin glivencelerin uygu-
lama alani, i¢ hukukta yapilan siniflandirma ile sinirli degildir. Bu nedenle, bir fiilin sug
olup olmadigi i¢c hukuktan bagimsiz olarak belirlenmelidir.



ithamin suca iliskin olup olmadiginin belirlenmesinde (i¢ ana kistas vardir: ic
hukuktaki siniflandirma, sugun tiri ile cezanin tiri ve agirligi.

I¢ hukuktaki siniflandirma

Bu kistas, eger fiil su¢ olarak tanimlanmamissa 6nem tasimaktadir. Eger itham
sug olarak siniflandirilmamissa, adil yargilanma hakki kapsaminda garantilerinin uygu-
lanmasinda belirleyici degildir. Aksi takdirde, Devlet islenen suglari su¢ kapsamindan
cikararak ya da siniflandirmalarini degistirerek adil yargilanma hakkina iliskin gliven-
celerin uygulanmasindan kurtulabilir.

Sugun tird

Sucun tiirdi ile ilgili iki hususun ele alinmasi gerekir: ihlal edilen normun kapsa-
mI ve cezanin amacl.

ihlal Edilen Normun Kapsami

Eger norm belli bir gruba iliskin degil de genel bir etki yaratiyorsa o zaman
tanimlanan fiil bu kistas uyarinca ‘su¢’ kapsamina girer.

Cezanin amaci
Cezanin amaci ‘cezalandirma’ ve ‘caydirma’ ise fiil su¢ kapsamina girer.
Cezanin tiirii ve agirligi

Ozgiirligiinden yoksun birakilma ceza olarak uygulandiginda normu, disiplin-
den ziyade su¢ kapsamina sokmaktadir. Hukukun Gstlinligl cercevesinde, 6zglirliik-
ten yoksun birakilmak ceza olarak ‘su¢’ kapsaminda uygulanirken, istisnasi cezanin
tur, slire ve infaz acisindan bu kapsama girmeye yeterli olmadig durumlardir. Kisinin
fiillen 6zgirliginden yoksun birakilmasina gerek yoktur: Bu noktadaki tahdit de adil
yargilanma hakkina iliskin glivencelerin uygulanir hale gelmesine yol agmaktadir.

S6z konusu ceza hapis veya hapis tahdidi degil de sadece para cezalarindan
ibaretse, bunlarin zarara karsilik maddi tazminat niteliginde mi yoksa esas itibariyle
kusurun tekrarlanmasi igin caydirici ceza nitelig§inde mi olduguna bakilmasi gerekir.
Sadece ikinci durum s6z konusuysa, su¢ kapsaminda degerlendirilir.

Sanik

Sanik bir sugla itham olunan kisiyi anlatir. Bu noktada, ayrica stipheli veya zan-
Il terimlerinin aciklanmasi gerekmektedir. Stipheli veya zanli sorusturma evresinde,
su¢ stphesi altinda bulunan kisiyi ifade eder. Sanik ise ithamin yapilmasindan itibaren
hikmin kesinlesmesine kadar, sug sliphesi altinda bulunan kisiyi ifade eder.

Bu c¢alisma gergevesinde ele alinan tim hususlar, duruma gére hem sanik hem
de supheli veya zanli olarak nitlendirilen kisiler agisindan gegerlidir. Bu durum, hem
sug suphesi ile yakalanip poliste gézaltinda bulunan, hem de yetkili merci tarafindan
tutuklu yargilanmasina karar verilip tutukevine génderilen fakat hentiz yargilanmasi
tamamlanmamig ve hiikiim giymemis kisiler igin gegerlidir.
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12 | Stipheli ve sanik kime denir?

Kanun, yetkili mercilerce sug sliphesinin 6grenildigi andan iddianamenin ka-
bulline kadar gecen siireyi sorusturma, iddianamenin kabuliinden hilkkmiin kesinlesti-
gi ana kadar gecen slireyi ise kovusturma olarak tanimlamistir.

Kanuna gore stpheli, sorusturma asamasinda yetkili merciler (kolluk gorev-
lileri, savci) nezdinde sug sliphesi altinda bulunan kisiyi ifade etmektedir. Ayni kisi,
sorusturma tamamlanip, hazirlanan iddianamenin kabuliyle birlikte kovusturma asa-
masina gecildiginde ise sanik sifatini almaktadir. Sanik sifati, ylrtttlen davanin temyiz
slirecinin sonunda kisi hakkindaki hiikiim kesinlesinceye kadar devam etmektedir. Kisi
ancak hakkindaki hiikiim kesinlestigi zaman hikimli ya da suclu sifatini almaktadir.
Bu tanimlarin da gosterdigi gibi, bir kisinin stipheli ya da sanik olmasi sadece suc stip-
hesi altinda bulunma halini ifade eder. Kanunun gosterdigi usuller ve hukukun genel
ilkeleri dogrultusunda yapilan bir yargilama ile hiikiim kesinlesinceye kadar hig¢ kimse
suglu sayillamaz ve su¢lu muamelesine maruz birakilamaz. Buna “masumiyet karinesi”
adi verilmektedir. Bu sadece kamu otoritesini degil, toplumsal yasamin tim aktorleri-
ni (medya, sivil toplum o6rgltleri, partiler vb.) baglayan temel bir ilkedir.

Gézaltina alma

Gozaltina alma, bir kisinin tutulmasi ve hakkinda sug isnadi bulunulmasi ama-
ciyla kamusal yetkiye dayanilarak 6zgirligiinden yoksun birakilmasidir. (Bir kimseyi
suc isledigi iddiasiyla veya bir makamin tasarrufuyla yakalama eylemini ifade eder.)

BOLUM II
I iskence ve Kotii Muamele Yasagi
A- Uluslararasi Hukukta iskence ve Kotii Muamele Yasagi

insan Haklari Beyannamesi

Madde 5- Hi¢ kimseye iskence yapilamaz, zalimce, insanlik disi veya onur kirici
davraniglarda bulunulamaz ve ceza verilemez.

AiHS

Madde 3
iskence yasagi

Hic kimse iskenceye, insanlik disi ya da onur kirici ceza veya islemlere tabi tu-
tulamaz.

3. Madde’nin en agir ve en yogun sekilde ihlal edilmesi iskencedir, ancak isken-
cenin yani sira 3. Madde’nin getirdigi koruma insan onuruna ve fiziksel bitlinligiine
karsi pek ¢ok farkli saldiriyi da kapsar.

BM Medeni ve Siyasal Haklar S6zlesmesi

7. Madde



iskence yasagi

Hi¢ kimse iskenceye veya zalimane, insanlk disi veya onur kirici muamele veya
cezaya maruz birakilamaz. Ayrica hi¢ kimse, serbest iradesi olmadan tibbi veya
bilimsel bir deneye tabi tutulamaz.

B- Ulusal Hukukta iskence ve Kétii Muamele Yasagi
Anayasa
Kisi dokunulmazligi Madde 14

(1) Herkes, baris, gliven ve huzur icinde yasama, maddi ve manevi varligini koruma ve gelis-
tirme hakkina sahiptir.

(2) Kimseye eziyet ve iskence yapilamaz.

(3) Kimse, insanlik onuruyla bagdasmayan bir cezaya garptirilamaz veya muameleye bagli
tutulamaz.

(4) Kisinin seref ve haysiyeti dokunulmazdir. Herkes buna saygi gostermek ve korumakla
yukdmludur.

Ceza yasasi

Ceza yasasi icerisinde iskenceye iliskin herhangi bir hiikiim bulunmamaktadir.
iskencede sadece devletin degil iskence ve kdtii muamelede bulunan kisilerin de cezai
sorumlulugu olmasi gerektiginden ve mevcut yasalarda olmamasindan dolayi 6nemli
bir eksikliktir. ilgili diger yasa hiikimlerinden hareketle iskenceciler cezalandirilabil-
seler de, iskence sucu, niteligi itibariyle darp, hakaret etme gibi suclardan daha agir
oldugundan daha agir cezalari gerektirmektedir. Bu hususla ilgili, yasa icerisinde degi-
siklige ivedi olarak gidilmelidir.

C- Kibrisin Kuzeyinde iskence ve Kétii Muamele Yasagina ilskin ihlaller
i- Polis Karakollari

iskence ve kétii muamele yasagina iliskin olarak polis karakollari icerisinde
dnemli ihlaller vardir. iskencenin bir sorgu yéntemi olarak kullanildigi ve sistematik-
lestigine iliskin somut vakalar bulunmakla birlikte, ciddi iddialar da s6z konusudur.

iskencenin saptamasina iliskin cok dnemli eksikliler oldugundan, bu iddiala-
rin etkin bir bicimde sorusturulmasi ve tespit edilmesi miimkiim olamamaktadir. S6z
konusu eksiklikler, farkli sekillerde orataya ciabilmektedir. Oncelikle, iskencenin ispat-
lanmasina iliskin en dnemli araglardan biri olan doktor raporlarinin temin edilmesinde
ciddi sikintilar yasanmaktadir. iskence gérdiigiinii iddia eden kisiler doktor kontroliine
goturilmemekte, gotirildikleri durumlarda ise polis nezaretinde muayene edilmek-
tedirler; bu sekilde yapilan muayenelerde genellikle herhangi bir darp izine rastlan-
mamaktadir. Bununla birlikte, tutuklular sadece fiziki muayeneden gecirilmekte, psi-
kolojik bir muayeneye tabi tutulmamaktadirlar; bu sekilde, iskence yontemi olarak
kullanilan psikolojik muamelelerin tespiti miimkiin olamamaktadir.

Doktor raporlarina iliskin zorluklarin yani sira, Devlet iskencenin sorusturul-
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% | masina iliskin etkin adimlar atmamakta ve iskence ve kéti muamele yasagina iliskin
sorusturma yikdmlalagind ihlal etmektedir.

iskencenin arastirilmasi Raporu
ii- Merkezi Cezaevi

Saglik hizmetlerinden yararlanma hakki saglk tesisleri, mal ve hizmetlerinden
yararlanmayi kapsayacak sekilde fiziksel veya ruhsal olsun, hastalik halinde her tirli
saglik hizmetinin ve bakiminin saglanmasi igin gerekli sartlarin yaratilmasi seklinde
yorumlanmali ve temel dnleyici, tedavi ve rehabilitasyona yonelik saglk hizmetleri ve
saglik egitimine esit ve zamaninda erisimin saglanmasini; diizenli tarama programlari-
ni; yaygin hastaliklarin, rahatsizlikhlarin, yaralanmalarin ve sakatliklarin uygun yollarla
tedavisini; temel ilaclarin teminini ve uygun akil sagligi bakim ve tedavisini icermelidir.
Bu nedenle, Devletin saglik hakkina iliskin en temel yikimluliglu olan yukarida da
deginildigi ve ilgili uluslararasi ve ulasal diizenlemelerde 6ngoruldigi Gzere, kisilere
saglik hizetlerini ve tibbi bakimi saglarken tiim bu hususlari dikkate almali ve yeri-
ne getirmelidir. Saglik hakki ve saglik hakkinin bir uzantisi olan saglk hizmetlerinden
yararlanma hakki her tirli bigim ve diizeyde, zaruri ve birbiriyle ilgili mevcudiyet,
erisebilirlik, kabul edilebilirlik ve kalite unsurlarini icermelidir! Bunun yaninda saghk
tesisleri, mal ve hizmetleri yasaklanmis alanlarin higbirine dayali ayrimcilik olmadan
herkesin erisimine ve 6zellikle de genel niifusun en savunmasiz veya digina itilmis ke-
simlerine hem hukuken hem fiilen acik olmalidir.

Saglik hizmetlerinden yararlanma ve tibbi bakim hakkinin en 6nemli unsurunu
olusturan “Mevcudiyet” kapsaminda genel saglik ve saglik bakim tesislerinin, saglikla
ilgili mal ve hizmetlerin ve ayrica programlarin isleyisinin, Devletin sinirlari igerisinde
mevcut olmasi gerekir. S6zkonusu mevcudiyet saglk koruma kosullarini, hastane, kli-
nikler ve diger saglk yapilarini, uzman saglk personeli ve diger profesyonel personel-
leri ve temel ilaglari igermektedir.

Saglik hizmetlerinden yaralanabilmenin bir diger unsuru “erisebilirlik” ise sag-
lik tesisleri, mal ve hizmetlerinin Devletin yargi yetkisi dahilinde, ayrimcilik olmaksizin
herkesin erisimine agik olmasi anlamina gelmektedir. Erisebilirlik kapsaminda, saghk
tesisleri, mal ve hizmetleri toplumun tiim kesimlerinin ve 6zellikle de genel nifusun
en savunmasiz veya disina itilmis kesimlerinin glvenli fiziksel erisimine agik olmalidir.

Saglik Hizmetlerinden yararlanma ve tibbi bakim hakki kapsaminda, “kabul
edilebilirlik” ve “kalite” unsurlarinin da yerine getirilmesi ve ihlal edilmemesi gerek-
mektedir. Soyle ki, tiim saglik tesisleri, mal ve hizmetleri tip etigine saygili ve kiltirel
acidan uygun olmalidir; yani bireylerin, azinliklarin, halk ve topluluklarin kiltirlerine
saygil, toplumsal cinsiyete ve yasam dongusiniin gerekliliklerine duyarli olmal ve
ayrica mahremiyete saygi duyacak ve ilgili kisilerin saglik durumunu iyilestirecek bi-
¢imde dizenlenmelidir. Ayrica, klltirel olarak kabul edilebilir olan saglik tesisleri, mal
ve hizmetleri ayni zamanda tibben ve bilimsel olarak da uygun ve iyi kalitede olmalidir.
Bu, diger seyler bir yana, nitelikli saghk personelini, bilimsel olarak onaylanan ve tarihi
gecmemis ilag ve hastane ekipmanini, givenli ve igilebilirigme suyunu ve yeterli saghk




koruma kosullarini gerekli kilmaktadir.

Cezaevinde ise tim saglik hizmetlerinden yaralanma hakkini etkin bir sekilde
tiim bu unsurlariyla yerine getirilmesi agisindan “ayrimcilik yasagi” nin blyk bir 6ne-
mi vardir. Clink(, devlet tarafindan kamuya agik mevcut ve erisebilir saglik tesisleri
saglanmis olabilir ancak cezaevi kurumu icersinde ayni 6nem gosterilmeyerek saghk
hakki ihmal ve ihlal edilmis olabilir. Nitekim yukarida bahsi gecen hususlar ve olgu-
lar dikkate alindiginda Merkezi Cezaevi’'nde saglik hizmetlerinden yararlanma ve tibbi
bakim hakkina iliskin ciddi ihlaller vardir. Kurum icindeki saglik idaresi ile kurum di-
sindaki genel saglik idaresi yakin iliski icerisinde orglitlenmelidir. Doktorlarin ve diger
tibbi personelin yeterli egitime sahip olmasini; hastane, klinik ve diger saglik tesisle-
rinin yeter sayida olmasini ve danismanlik ve akil saghgi hizmetleri veren kurumlarin
aciimasinin desteklenmesini lilke capinda dengeli bir dagilim saglanmasini gozeterek
glvence altina alinmalidir. Bu nedenle, Devletin sézkonusu yukimluliga, tim bu un-
surlarla birlikte ayrimcilik olmadan cezaevi kurumunda da gergeklestirilmelidir. Saghk
hizmetlerinden yararlanmanin temel gereklerini ortaya koyan mezkur unsurlar tam ve
etkin bir sekilde cezaevi kurumunda da yerine getirilmelidir. S6zkonusu yikimlGgin
yerine getirilmesi, cezaevi kurumunun yapisi nedeniyle cok blylik 6nem arz etmekte-
dir. Ciinkl s6zkonusu kisiler, 6zgirltgin sagladigi kosullardan yoksun durumdadirlar
ve bu nedenle tibbi bakima ulasma imkaninina sahip bulunmamaktadirlar. Bu neden-
le, dezavantajli durumda olan hikimla ve tutuklularla ilgili olarak saglik standartlari-
nin iyilestiriimesine yonelik 6zel 6Gnem verilmeli ve saglik hizmetlerinden yararlanma
hakkinin tam ve etkin olarak yerine getirilmesi icin tedbirler alinmalidir. Bu baglamda,
Devlet, kendi gozetimi ve denetimi altinda bulunan hikimli ve tutuklularin saghgi-
nin bozulmasi durumunda gerekli ve etkin saglik hizmetini ve tibbi bakimi saglamakla
miukelleftir. Bu noktada cezaevi kurumundaki saglik tesislerinin, tabibin ve diger saglik
meslek mensuplarinin 6nemi ortaya gikmaktadir.

Merkezi Cezaevi, bu konuyla ilgili olarak incelendiginde gortlmektedir ki, Mer-
kezi Cezaevi’'nde bulunan tibbT donanimin da nicelik ve nitelik olarak yeterliligi siphe-
lidir.

Merkezi Cezaevi’'ndeki tabib ile ilgili uygulmaya bakildiginda ise, Cezaevleri ti-
ziigiinde yetersiz olmakla birlikte cezaevi tabibine iliskin hikiimlerin var oldugu go-
rilmektedir. TizGgun hikimlilerin saghk sorumlusu bashg altindaki 12. maddesi ce-
zaevine gore her Cezaevi Tabibi, gorevli oldugu Cezaevi’'ndeki tim tutuklu ve hikiim-
IGlerin saglik, saglk isleri ve hasta olduklarinda tedavilerinin sorumlusu olur. Cezaevi
Tabibi, talimat verilecegi bicimde, Cezaevi’'ndeki saghk kosullari, tutuklu ve hikim-
lGlerin saglik durumu, cezaevi gorevlilerinin saglik durumu ve rapor vermesi istenen
Cezaevi'ndeki saghgin idamesine iliskin baska herhangi bir konu icin, zaman zaman,
rapor sunar. S6zkonusu tiizigin 13. maddesinde Cezaevi Tabibi’nin, cezaevi ve tutuk-
lu ile hikimlilerle ilgili tim saglik konulari hakkinda, kendisinden istendiginde, her
zaman bilgi vermekle gorevli oldugunu dizenlemektedir. Tizlglin Cezaevi tabibinin
ziyaretleri basligi altindaki 15. maddesinde ise kaginilmaz bir sebep tarafindan engel-
lenmedikge, saptanacak saatlerde hergiin cezaevini ziyaret edecegi 6ngorilmustur.

Ancak uygulamada, s6zkonusu tizik kapsaminda Cezaevi Tabibi bulunmamak-
tadir. Saglik Bakanhgi tarafindan gorevlendirilen tabib tarafindan cezaevinde bulunan
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16 | hikimla ve tutuklularin denetimleri, tedavileri ve sair saglk hizmetleri yapilmaktadir.
Buradaki dnemli nokta, Cezaevi tabibinin hangi kurum tarafindan gorevlendirildigi ve-
ya hangi tizik tahtinda gorevlerinin belirtildigi degil, hikimli ve mahklmlarin tibbi
tedavi ve kontrollerinin ne kadar etkin bir sekilde stirdtraldigtdir. Bu noktada, ceza-
evi ile ilgili olarak en blylk sikintilardan biri cezaevi tabibinin, cezaevini yukarida de-
ginildigi gibi hergiin degil Pazartesi ve Persembe olmak tizere iki glin ziyaret etmesidir.
Tabib, hasta olan her hikimlinin fiziksel ve ruhsal her tirli hastaligini bulup, gerekli
tiim tedbirleri almali, bu hiikiimlileri hastane standartlarina uygun kosullarda ve sik-
likta gormelidir. Ancak, Merkezi Cezaevi’'ndeki uygulama ile mahkamlarin tibbi teda-
vileri ve gozetimleri kisitlanmaktadir. Boyle bir kisitlama, saglik konusunun énemi ve
gerekliligi dikkate alindiginda kabul edilebilir nitelikte degildir. Merkezi Cezaevi’'ndeki
saglk personelinin mevcudiyeti ve tibbi tedaviye erisim konusundaki sézkonusu kisit-
lamalar saglik hakkinin ihlal edilmesi anlamina gelmektedir.

S6zkonusu ziyaretlerin kisitli olmasi, oldukga sakincali bir durumdur. Saglk hak-
kinin ihlal edilmesi yaninda Merkezi Cezaevi’'nde daimi bir cezaevi tabibinin bulunma-
masi, akabinde cok ciddi sonuclar dogurabilir ve saglk hakkinin ihlali, yasam hakki-
nin ihlal edilmesine degin uzanabilir. Clinkli cezaevinde mahkGmlarin saghgi ile ilgili
meydana gelebilecek herhangi bir ani durumda, hemen muidahale ve/veya etkili bir
muiidahale yapilamayacaktir. Ayrica, her ne kadar, hikiimli ve tutuklulularin kuru-
ma kabullinde, Cezaevleri tliziglnin 27. maddesi uyarinca cezaevi tabibi tarafindan
saglik taramasindan gecirilecegi belirtilmis ise de, daimi calisan bir cezaevi tabibi bu-
lunmamasi nedeniyle, ceza infaz kurumlarinda hikimlilerin ve tutuklularin kuruma
doktor kontroll yapilmaksizin alindiklari ve/veya tabib gelene kadarki slre zarfinda
tecrid edildigi gozlemlenmektedir. Saglik kontrolli yapilmadan hiikiimli ve tutuklula-
rin cezaevine kabul edilmesi, bulasici bir hastaligin varligi durumunda, gerekli dnlem-
ler alinmadigi icin, bu rahatsizhigini diger hikimlilere bulastirmasi riskini tagimakta,
cezaevine kaul edilen hikimli ve tutuklularin tecrid edilmesi ise mevcut eksikligin
faturasinin hilkiimla ve tutuklulara kesilmesi anlamina gelmektedir. Ayrica, sézkonusu
eksiklik merkezi cezaevine kabul edildigi sirada, hiikiimli ve tutukluda mevcut olan
hastaligin teshisinde ve tedavisinde gecikmelere yol acabilmektedir.

Kisinin saglk hizmetlerinden yaralanma hakki sadece tibbi bakim ile sinirh ol-
mayip, cezaevinde tabibin mevcudiyeti sadece hikimli ve tutuklularin tibbi bakimi
acisindan gerekli degildir. Ayni zamanda, s6zkonusu hak, mimkin olan en yliksek se-
viyedeki saglik durumuna ulasabilmeleri isin insanlara esit imkanlar sunan bir saglik
koruma sistemine sahip olma hakkini icermekte, cezaevi tabibinin mevcudiyeti bu
noktada da dnem arz etmektedir. Soyle ki, kisilerin en ileri diizeyde saghk durumu-
na ve korumasina sahip olmalari saglikla ilgili konularda, bilgi ve fikir istemelerini ve
almalarini da gerektirmektedir. Boylelikle, Merkezi Cezaevi’'nde cezaevi tabibin kisith
ziyaretleri, hikimli ve tutuklularin bilgiye erisimini de kisitlamakta ve bu agidan da
saglik hakki ihlal edilmektedir.

Tibbi bakim kapsaminda sadece cezaevi tabibinin varlig yeterli olmaycaktr.
Bu baglamda cezaevinde mevcut saglik personelinin de bulunmasi gerekmektedir.
Ancak, Cezaevleri tuztglindeki saglk hizmetlerine ve tibbi bakima iliskin hikimlere
bakildiginda bu hususun dlizenlenmedigi gorilmektedir. Mevcut tlzikte saglik ko-
nusu cok yetersiz ve bastan savma bir sekilde diizenlenmistir. Halbuki yukarida da
deginildigi Uzere devletin saglik hakkinin gereklerini yerine getirirken tim bireylere
esit davranmasi ve tiim bireylerin saglk hakkindan etkin bir sekilde yararlanabilme-



sini saglama yukamlalagu mevcuttur. Boylelikle, devlet 6zglr bireylere sagladigi ola-
naklari, 6zgirliginden yoksun kisilere de saglamalidir. Cezaevindeki yasam kosullari
ile cezaevinin disindaki yasam kosullari, birbirleriyle miimkiin oldugu kadar uyumlu
olmalidir. Bu noktada saglik personeli ile ilgili olarak, en blylk 6nemi eczaci arz et-
mektedir. Cezaevi’'nde eczacinin varligi en az tabibin varhgl kadar énemli olup, ku-
rumdaki ilaglarin en iyi sekilde korunmasi, gereken ilaglari almak icin cezaevi tabibine
gerekli zamanlarda haber vermek, cezaevi tabibinin verecegi recetelere gore ilaglarin
hazirlanmasi ve cezaevi tabibinin belirledigi miktarda hastalara dagitilmasi gibi sair
gorevlerin mutlak bir sekilde uzman biri tarafindan yerine getirilmesi gerekmektedir.
Merkezi Cezaevi’'nde cezaevi tabibi disinda saglik personeli bulunmamakta ve eczaci
olmamasi nedeniyle de hasta mahkGmlara ilaglar “revir gavusu” tarafindan verilmek-
tedir. ilaglarin, bu konuda uzmanligi olmayan ve bilgiye sahip bulunmayan kisiler tara-
findan mahkOmlara verilmesi insan yasami ve saghginin hi¢ sayilarak tehlikeye atilma-
st anlamina gelmektedir.

Cezaevi'nde, tabibin ve eczacinin bulunmasi devletin asgari ylikimlalGguna
arz ederken, bunun yaninda saglik hizmetlerinden yararlanma hakki ¢ercevesinde
tim hikdmli ve tutuklular uzman bir dis doktorunun bakimindan faydalanabilmelidir.
Ancak Merkezi Cezaevi’'nde bu hakkin etkin bir sekilde benimsenmedigi ve bu cihetle
yerine getirilmedigi gbzlemlenmektedir.

Uzman doktor tedavisine ihtiyaci olan hasta hiikiimliler, hastalikla ilgili yeterli
donanima sahip bir kuruma gonderilmelidirler. Acil durumlarda ise, hiikimli ve tu-
tuklular Merkezi Cezaevi’'nden derhal hastaneye sevk edilmektedir. Ancak belirtmek
gerekir ki; ozellikle baska hastanelere sevklerde tibbi gerekliliklerin disinda, gerek
infaz koruma personelinin sayisi, gerekse dis glivenlikten sorumlu olan gorevlilerin
sayisl, sevklerde gecikme veya sevkleri zorlastirma nedeni olarak ortaya cikabilecek
nitelik arz etmektedir. Ayrica, tiiziikte bu yénde hiikiim olmasina karsin Ceza infaz
Kurumu’nun, saglik yoniinden kurum hekimi tarafindan denetlenmesi uygulamasina
da pek rastlanmamaktadir. Bunun nedeni olarak; cogu Ceza infaz Kurumu’nda kurum
hekiminin bulunmamasi, disaridan gelen doktorlarin denetim konusuna cok ilgili ol-
mamalari, doktorlarin Ceza infaz Kurumu’ndaki saglhktan kaynaklanan sorunlari makul
karsilamalari ve bu doktorlarin cezaevlerine yonelik denetim yapmaya yeterli bilgile-
rinin olmamasi gosterilebilir.

Saglik hakki kapsaminda Merkezi Cezaevi'nde bulunan hikimli ve tutuklu-
lara sadece tibbi bakim hakki degil, bu hakkin yaninda bu hakkin bitilinleyicisi olan
Bilgilendirilme hakki da taninmalidir. Bu bakimdan, hikimlintn kuruma kabuli asa-
masinda, kurumda saglikl kalmak icin yapilmasi gerekenler, kurumdaki saglk hizmet-
lerinin kapsami ve doktorla goriisme yollari hakkinda ayrintili bilgi verilmesi gereklidir.
Onayinin alinmasi hakki, Mahremiyet ve Ozel Hayata Saygi hakki, Basvuru (sikayette
bulunma) Hakki da giivenceye alinmali ve en etkin bir sekilde saglanmalidir. Ancak, ne
yazik ki saghk hakki yeterince benimsenmedigi ve asgari yukimlillkler bile yerine ge-
tirilmedigi cihetle, sdzkonusu tali ve biitlinleyi haklarin da Merkezi Cezaevi’nde ihlale
acik oldugu sarihtir.

Tim bu olgulardan hareketle, Merkezi Cezaevi’'ndeki saglik organizasyonunda
hem mevcudiyet hem de etkinlik agisindan ciddi ihmallerin oldugu gorilmektedir. HU-
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18 | kimlu ve tutuklulara saglik hakkini ayrimcalik yapilmadan esit bicimde sunan ve tim
gerekleri yerine getiren bir saglk organizasyonu bulunmamaktadir. Bunun bir sonucu
olarak ise, Merkezi Cezaevi’'ndeki hiikimli ve tutuklular, durumlarinin gerektirdigi ta-
ni, tibbi bakim, tedavi ve bilgilendirme olanagina etkin bir bicimde sahip olamamakta-
dirlar. Merkezi Cezaevi’'nde saglik hizmetlerinden yararlanma hakki ihlal edilerek, hem
hikimla ve tutuklular acisindan sakincali bir durum ortaya ¢ikmakta hem de saglik
hakkina iliskin Devlete sorumluluk yikleyen ulusal ve uluslar arasi dliizenlemeler ihlal
edilmektedir.

Devletin saglik hakkina iliskin yaktimltlikerinden biri koruma yikimlalGgu-
dir. S6z konusu yukimliligin cezaevi kurumundaki kapsami ¢cercevesinde, hiikiml
ve tutuklularin saghginin diger hikimlu ve tutuklulara karsi korunmasi gerekmekte-
dir. Devlet, hikimlu ve tutuklulari kendilerine zarar vermek isteyen diger hikiimli ve
tutuklulara karsi korumaldir.

Esasen koruma ylikumlaliginin kapsami, kural olarak daha dar iken cezaevi
kurumunda devletin sahip oldugu yikimlilik daha genistir. Devletin herkese sinirsiz
koruma saglamasi mimkiin degildir. Ancak devletin cezaevinde sahip oldugu gézetim
ve bakim sorumlulugu ile birlikte yorumlandiginda, koruma yiukimlGlaginin sinir-
lari cezaevi kurumunda genislemektedir. Bir baska deyisle, yetki alani daraldikca y-
kimluluglin kapsami genislemektedir. S6z konusu yukimlilik ¢cercevesinde alinmasi
gereken tedbirler agisindan 6zellikle hikimliler ve tutuklular arasi siddet olaylari,
uyusturucu satimi ve isyan olaylari 6n plana ¢ikmaktadir. Koruma yikimlGlGgi kapsa-
minda devlet bu hususlari dnleyici ve ortadan kaldirici tiim tedbirleri etkin bir bicimde
almalidir. Dahasi, esasen lg¢linci kisilerden korumayi iceren sz konusu ylikumlulik,
asagida detayl olarak agiklanacagi Gizere cezaevi kurumunda hikimli ve tutuklularin
kendilerinden bile korunmalarini gerekli kilmaktadir. Bu baglamda, intiharin ve uyus-
turucu kullaniminin énlenmesi igin de uygun gerekli tedbirler alinmalidir. Bu nokta-
daki risk faktori gozden kagirilmamali ve Devlet, Merkezi Cezaevi'nde hikimli ve
tutuklularin zarar gérmemesi acisindan onlari diger hikimli ve tutuklulardan koru-
maya yonelik gerekli tiim tedbirleri almalidir. Asagida, genel durum ve meydana gelen
olaylar bu hususlar baglaminda ele alinacaktir.

Hiikiimliiler Ve Tutuklular Arasi Siddetin Onlenmesi

Cezaevi kurumunun yapisi itibariyle, siddet olaylarinin meydana gelme riski bu-
lunmaktadir. Hiktmliler ve tutuklular arasi siddet olaylari butiin cezaevi sitemlerinde
siklikla gorilen olaylardir. Kimi zaman siddet olaylari ciddi boyutlara varabilmekte ve
hikimla ve tutuklularin yasamlarinin son bulmasi sonucuna dahi ulasabilmektedir.
Siddet olaylari denilince akla ilk olarak, kavga, darp, yaralama gibi olaylar gelir. Ancak,
siddetin kapsami sadece bu olaylarla sinirh degildir. Cezaevi kurumunda siddet kimi
zaman baska sekillerde de ortaya cikmaktadir. Bunlara 6rnek olarak, kogus agaligi ve
bunun sonucu olarak hiukimli ve tutuklular Gzerinde diger hukimli ve tutuklular
tarafindan olusturulan psikolojik baski ve siddet ve ¢cogu zaman g6z ardi edilen cinsel
saldirilar verilebilir.

Koruma ylkimlalGginin en temel geregi, cezaevi kurumunda glivenlik ted-
birlerinin tam ve etkin bir sekilde alinmasidir. Hikiml{ ve tutuklular arasi kavga, darp
ve yaralama olaylarinin 6nlenmesi ve hikimli ve tutuklularin saglik hakkinin korun-
masi icin, devlet cezaevi kurumu icerisinde en Ust diizeyde glivenligi saglamalidir.



Bu noktada salt glivenlik perspektifinden bakilmamalidir. Glivenligin temel
amaci olan hikimla ve tutuklularin insan haklarinin korunmasi olmalidir. Bu sekilde
saglanacak olan glivenlik ile hem cezaevi kurumunda diizen saglanacak hem de hi-
kimlU ve tutuklularin saglik hakki korunacaktr.

Hikumldlerin, kurumdan kagmalarinin énlenmesi ve infazin tamamlanmasi
anina kadar kurumda muhafaza edilmesi olarak da tanimlanan glivenlik ilkesinin, ceza
infaz kurumlarinda uygulanmasi igin, aktif ve pasif glivenlik araglarina basvurulmasi
gerekmektedir. Ancak uzmanlar, tecrit uygulamasi boyutunda veya ¢ok Ust seviyeler-
de glivenligin, daha fazla siddete neden oldugunu belirtmektedirler. Bu nedenle, aktif
ve pasif guvenlik araglarinin, penolojinin glincel verilerine uygun olarak dengeli bir
sekilde kullanilmasi gerekmektedir.

Kavga, Darp ve Yaralama Olaylarinin Onlenmesi

Hikumldler ve tutuklular arasi siddet olaylari icerisinde en siklikla rastalanan
kavga, darp ve yaralama olaylaridir. Buna bircok neden gésterilebilir. Oncelikle, 6zgiir-
IGglinden yoksun birakilmanin sonucu olarak kisilerin siddet egilimi artabilir. Bununla
birlikte, 6zellikle kogus sisteminin uygulandigi ceza infaz sistemlerinde birlikte yasa-
min getirdigi, husumet iktidar kavgalari, siyasi anlasmazliklar, harac ve itirafcilik hi-
kiimlU ve tutuklular arasinda kavga, darp ve yaralama olaylarina sebep olabilmektedir.
Ancak nedeni ne olursa olsun, ceza infaz kurumunda meydana gelen adam 6ldirme
veya yaralama, o kurumdaki glivenlik 6nlemlerinin yetersizligini ortaya koymaktadir.

Saglk hakkina iliskin yikimlGlugiin kapsami, daha 6nce de anlatildigi gibi sa-
dece tibbi bakim ve hastaliktan korunma degil, bunun yaninda hiikiimli ve tutuklu-
larin fiziksel bitlnlGgline yonelik herhangi bir 6ldirme kasti icermeyen saldirinin da
onlenmesidir. Bu nedenle, Devlet, Merkezi Cezaevi’'nde olasi herhangi bir kavga, darp
ve yaralama olayini 6nleyici tim tedbirleri almali ve hikiimli ve tutuklular agisindan
glvenli ortami yaratmalidir.

Cezaevi Kurumunun Fiziki Yapisi

Ceza infaz kurumlari, insa edilirken sehirlerin bluylime hizlari dikkate alinmadi-
gindan, bircok yerde sehir merkezi icinde kalmistir. Glivenlik yoniyle ¢evresindeki bi-
nalarin tehdidi altinda bulunan bu kurumlarin havalandirma avlularina zaman zaman,
kuruma sokulmasi yasak olan esyalar atilabilmektedir.

Bunun icin herseyden 6nce, cezaevi kurumunun fiziki yapisi cok biyilik 6nem
tasimaktadir. Merkezi Cezaevi, glivenlik yoniinden oldukga sakincali bir mimari tasa-
rim olan kogus sistemine gore yapilmistir. Toplu yasam, kavga, darp ve yaralama olay-
larini da beraberinde getirir. Bununla birlikte, koguslarda toplu yasam sirilmesinden
dolayi gézetim ve denetim oldukga zordur.

Kogus sisteminin givenlik acisindan s6z konusu dezavantajlarinin yanisira,
Merkezi Cezaevi’'ndeki mevcut durum givenligin saglanmasi agisindan c¢ok buyik so-
run yaratmaktadir. Birgok soruna zemin hazirlayan kapasite sorunu giivenlik agisindan
da ciddi sikintilara ve hiikiimll ve tutuklular arsasi kavga, darp ve yaralama olaylarinin
artmasina sebebiyet vermektedir. Asiri kalabalik, hiikimlG ve tutuklular arasi anlas-
mazliklarin hikimli ve tutuklular Gzerinde olumsuz etkiler yaratarak siddet egilim-
lerinin artmasina neden olabilmektedir. Ayrica, asiri kalabalik koguslar nedeniyle de-
netim ve gozetim yapilamamaktadir. Bu nedenle, kapasitenin ¢ok Gzerinde hikimli
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20 | ve tutuklu bulundurulmasi, hikiimli ve tutuklular tGzerinde denetim saglanamamasi
ve otorite bosluguna ve dolayisiyla glivenligin tam ve etkin bicimde saglanamamasina
sebebiyet vermektedir. Bu noktada koruma yikimlilGgu cercevesinde saglk hakkini
ihlal edici unsurlar mevcuttur.

Koguslar kalabalik oldugundan esyalar da ¢oktur ve bu esyalar kontrolli daha da
zorlastirmakta, kuruma sokulan ve bulundurulmasi yasak olan esyalarin saklanmasini
kolaylastirmaktadir. Merkezi Cezaevi’'nde ¢ogu zaman yapilan aramalarda, delici ve
kesici aletler, bigaklar ele gecirildi. Bu durum, glivenlik zaafiyetini agik¢a ortaya koy-
maktadir. Hikimld ve tutuklular arasi ¢ikacak olan herhangi bir kavgada s6z konusu
aletler silah olarak kullanilabilmekte ve hiikiml{ ve tutuklularin yaralanmasina neden
olabilmektedir. Bu nedenle, adam yaralama ve hatta éldirmede kullanilabilecek bu
tur aletlerin Merkezi Cezaevi’'ne temini engellenmeli ve bu durum stirekli ve etkin bir
bicimde denetlenmelidir. Merkezi Cezaevi’'nde aramalar genellikle dis glcler tarafin-
dan gergeklestiriimektedir. Bu husus saglanan glvenligin surdirulebilirligini olumsuz
yonde etkilemektedir. Yapilmasi gerken Merkezi Cezaevi icerisindeki personelin etkin
denetim ve gozetim yetisine sahip olmasi ve boylesi aramalarin daimi sekilde yapilma-
sidir. Ancak, Merkezi Cezaevi personeli ile ilgili olarak ciddi eksiklikler vardir. Bu husus
birazdan detayli olarak ele alinacaktr.

Cezaevi kurumunun fiziki yapisi agisindan bir diger 6nemli husus, cezaevi ku-
rumun yapiminda kullanilan malzemenin ve tesisatin kalitesidir. Bununla ilgili olarak,
Merkezi Cezaevi binasinin genel olarak standardinin belirlenmesi miimkiin olmamak-
la birlikte, bir takim eksikliklerin saptanmasi mimkiindir: Merkezi Cezaevi’'nde 6zel-
likle kapi, pencere demirleri hiikiimluler ve tutuklular arasi ¢ikan kavgalarda sokulerek
silah olarak kullanilabilmektedir. Bu husus, ¢ikan kavga, darp ve yaralama olaylarinda
hikimla ve tutuklularin ciddi sekilde yaralanmalarina sebep olmaktadir. Bununla bir-
likte, Merkezi Cezaevi’'nde glvenlik ile ilgili bir diger eksiklik, teknik donanimin bu-
lunmamasidir. Merkezi Cezaevi’'nde elektronik ve mekanik glvenlik sistemi bulunma-
maktadir.

Cezaevi Personeli

Cezaevi kurumunun fiziki yapisindan sonra, giivenligin saglanmasi ve dolayisiyla
hikimla ve tutuklulularin saghk hakkinin korunmasi icin cezaevi personeli ¢cok blyuk
onem tasimaktadir. Merkezi Cezaevi’'nin fiziki yapisi itibariyle mevcut olan giivenlik za-
afiyeti, glivenligin saglanmasi hususunda, Merkezi Cezaevi personelinin ayrica 6nemi-
ni artirmaktadir. Personelden kasit sadece ceza infaz memurlari yani gardiyanlar degil-
dir. Hakimli ve tutuklular arasi kavga, darp ve yaralama olaylariyla basa cikilabilmesi
icin tim cezaevi personelinin koordineli bir sekilde tzerlerine disen yukimlulikleri
yerine getirmesi gerekmektedir. Bu amacla, tim cezaevi personelinin yetkilerini ve
gozetim gorevlerini uygun bir sekilde yerine getirebilecekleri sekilde yerlestiriimeleri
gereklidir. Bu baglamda Merkezi Cezaevi ile ilgili olarak, dncelikle mevzuattan kaynak-
lanan eksiklikler ve ihlaller bulunmaktadir. Cezaevleri Hizmet TuzUgl’'nlin ‘Cezaevi Hiz-
meti ve Tefsir’ bashgl altindaki 2. maddesinde cezaevi hizmeti tanimlanmis ve cezaevi
personelinin kimlerden olusacagi hilkme baglanmistir:

Madde 2- Cezaevi Hizmeti ve Tefsir:

(1) Cezaevi Hizmeti asagidaki riitbeleri tasiyan personelden olusur:



a)Cezaevi Midiri

b)Cezaevi Mudir Muavini
c)Cezaevi Amiri

d)Kidemli Cezaevi Amir Yardimcisi
e)Cezaevi Amir Yardimcisi
f)Kidemli Erkek Gardiyan
g)Kidemli Kadin Gardiyan

h)Erkek Gardiyan Eri

i)Kadin Gardiyan Eri

Maddeden anlasilacagi lzere, cezaevi personeli icerisinde sadece cezaevi idare-
cilerine ve ceza infaz memurlarina yer verilmistir. S6z konusu dizenleme ile salt du-
zen ilkesi temel alinmigtir. Hi¢ kuskusuz, diizen ve disiplini saglayacak olan ceza infaz
memurlarinin glivenlik agisindan ¢ok biyliik 6Gnemi vardir. Ancak, cezaevi kurumunda
hem diizen hem de insan haklari agisindan etkin bir glivenligin saglanmasi agisindan
bu yeterli degildir. Cezaevi sisteminde ve dolayisiyla ilgili mevzuatta diger cezaevi per-
soneline de yer verilmesi gerekmektedir. Amac sadece ¢ikan olaylari bastirmak de-
gil, hikimlulerin siddet egilimlerini minimize etmek de olmalidir. Bu baglamda, sag-
ik hizmetlerine de blylk rol digmektedir. Hikimli ve tutuklular arasi kavga, darp
ve yaralama olaylarinin énlenmesi icin, cezaevi saglk hizmetleri personelinin de bu
hususlarla ilgili olarak aktif rol almasi gerekmektedir. Cezaevi saglik hizmetleri, yara-
lanmalarla ilgili kayitlari sistematik olarak tutarak ve gerekli hallerde ilgili birimlere
genel bilgi vererek tutuklu bulunan kisilere yonelik siddetin énlenmesine katkida bu-
lunabilirler. Belirli vakalar hakkinda da bilgi verebilirler, ancak bu sadece s6z konusu
tutuklunun onayi alinarak yapilmalidir. Bu baglamda, Merkezi Cezaevi’'ndeki saglk
hizmetleri, gbzlemlenen yaralanmalarla ilgili periyodik istatistikleri cezaevi yonetimi,
ic isleri Bakanligi’na vs. dikkatine sunulmak tizere derlenmelidir. Ancak, Merkezi Ce-
zaevi'ndeki saglik hizmetlerine iliskin yukarida aciklanan eksiklikler ve buna ek olarak
saghk hakkinin kapsaminin ve gereklerinin Merkezi Cezaevi’nde goéz ardi edilmesi ne-
deniyle, bu yukimlilik de yerine getiriimemektedir. Saglik hizmetlerinin yani sira, o-
lanak 6lcuslinde yeterli miktarda tam zamanli ¢alisan psikiyatr, psikolog, sosyal hizmet
gorevlisi, egitimci, teknik 6gretmen gibi uzmanlar bulunmaldir. Ancak, mevzuattan
kaynaklanan bu eksiklik nedeniyle cezaevi personeli icerisinde sadece cezaevi idareci-
lerine ve ceza infaz memurlarina yer verilmistir. Cezaevi kurumu icersinde giivenligin
saglanmasi oncelikle iyi bir yonetim ile mimkandr.

Yonetim

50- 1. Bir hapishane madirindn, gorevinin gerektirdigi kisilik, yonetim becerisi,
formasyon ve deneyim bakimlarindan yeterli niteliklere sahip olmasi gerekir.

51- Yonetim, 6zellikle tutuklulara uygulanan rejimle ilgili olarak, cesitli kategori-
lerdeki personel arasindaki haberlesmeyi destekleyecek érgiitlenme bigimlerini
uygulamaya koymalidir.

52-1. Middrin, yardimcisinin ve personelin gogunlugunun, tutuklularin ¢ogun-
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lugunun konustuklari dili ya da tutuklularin cogunun anladiklari bir dili bilmeleri
gerekir.

46- 1. Hapishane yonetimi her derecedeki personelin secimine 6zen gosterme-
lidir. Clnkd iyi bir hapishane yonetimi, personelinin bitunligine, insani nitelik-
lerine, gorev bilinci ve mesleki yeteneklerine baglidir.

2. Hapishane yonetimi kendi personelinde ve kamuoyunda, bu gorevin son
derece 6nemli bir sosyal hizmet oldugu bilincini uyandirmak ve ayakta tutmak
icin, stirekli caba harcamali ve bu amacgla, halki aydinlatmak igin uygun her araci
kullanmalidir.

Ceza infaz memurlarina iliskin saglik hakkinin korunmasi agisindan da ¢ok
onemli hususlar vardir. Ceza infaz memurlari bir takim niteliklere sahip olmalidir. On-
celikle, herhangi bir sorunla ilgili isaretler konusunda uyanik davranmali ve gerekti-
ginde miidahale edebilmek icin hem kararli hem de yeteri kadar egitimli olmalidir.
Cezaevi personelinin, bir memurdan 6te 6zel bir egitimden gegmesi gerekmektedir.
Bu baglamda:

47- 1. Personel yeterli entelektiiel diizeyde olmalidir.

2. Hizmete alinmalarindan hemen sonra, genel ve 6zel bir egitim kursundan
gecirilmeli ve teorik ve pratik sinavlarda yeterli olmalidir.

3. Meslekleri boyunca, yonetim tarafindan periyodik olarak diizenlenen hiz-
met i¢in gelistirme kurslarina katilarak, mesleki bilgi ve yeteneklerini korumali
ve gelistirmelidirler.

Merkezi Cezaevi'ne alinan infaz memurlari géreve basladiktan sonra 1 aylik
hizlandirilmis egitimden gecmektedir. Ancak, kastedilen bdyle bir egitim degil kap-
samli ve etkin bir egitimdir. Ayrica yonetimin de yetkilerini kullanmalari konusunda
personele tam destek vermeye hazirlikli olmasi gereklidir. Bununla birlikte, personel
ve tutuklular arasinda olumlu iliskiler bulunmasi bu baglamda belirleyici faktorddr;
bu da bliyik 6lctide personelin uygun kisiler arasi iletisim becerilerine sahip olmasina
baghdir. Merkezi Cezaevi’'nde, ceza infaz memurlari ile hikimli ve tutuklular arasi
iliskiler acisindan ciddi sikintilar mevcuttur.

48- BUtilin personel davranislarini ve gorevlerini, tutuklular Gzerinde 6rnek ola-
cak nitelikte bir etki yaparak, onlarin saygisini kazanacak bir sekilde yerine ge-
tirmelidir.

Yukarida agiklanan amaclarin gerceklesmesi icin, hapishane personeli, mes-
lekten hapishane personeli niteligi ile tam zamanli ¢alistirilmali, Devlet memu-
ru statlstine ve buna iliskin iyi davranislarina, calismalarinin etkinligine ve fizik
yeterlilige dayali bir is glivenligine kavusturulmalidir. Yetenekli erkek ve kadin-
lari hizmete alip devamli tutabilmek icin, yeterli bir Ucret sistemi uygulanmali,
meslegin avantajlari ve hizmetin kosullari, calismanin eziyeti dikkate alinarak
saptanmalidir.

Ceza infaz memurlarinin, ‘nifuzlu’ hikiimli ve tutuklulardan korktuklari ve
‘zayif’ hikiimlG ve tutuklular Gizerinde ise kimi zaman siddete varan baskilar olustur-
dugu iddalari vardir. Yukarida belirtildigi gibi ceza infaz memurlarinin bir egitimden



gecirilmesi gerekmektedir. S6z konusu egitim sadece ¢ikan kavgalar ve isyan gibi olay-
larin nasil bastirilacagi igin degil hikimlu ve tutuklulara nasil yaklasiimasi gerektigi
acisindan da cok 6nemlidir. Merkezi Cezaevi’'ndeki personele iliskin tim bu eksiklikler
nedeniyle, rehin alma, isyan, sayim vermeme ve fiili direnmeyle karsi karsiya kalan
ceza infaz memurlari, etkin ve bilingli midahalede bulunamamakta, bu tip olaylar-
da gorev ve sorumluluklarinin kapsamini tam olarak belirleyememekte ve bu olaylari
bastiramamaktadir. Bu nedenle ¢cogu zaman, Merkezi Cezaevi'ne dis gligler tarafindan
mudahaller yapilmaktadir. Hig kuskusuz, karsilasilan durumun 6zelliklerine uygun belli
glvenlik onlemlerine ihtiya¢ duyulabilir; ancak bu dnlemler yukarida sozi edilen te-
mel sartlari desteklemekten 6teye ge¢cmez. Yine ayni sekilde Merkezi Cezaevi’'ndeki,
cezaevi personelinin etkisiz olmasi nedeniyle aramalar dis gligler tarfindan yapilmak-
tadir. Merkezi Cezaevi'nde, slirekli aramalarin cezaevi personeli tarafindan yapilmasi
ve sadece gerekli gortldugi takdirde daha etkin arama prosediirlerine basvurulmasi
gerekmektedir.

55- 1. Hapishanedeki memurlar, tutuklulara karsi kuvvete basvurmayi, ancak
mesru savunma, kagma girisimi ya da yasa ya da tuzlige uygun olarak verilmis
bir emre glic kullanarak ya da hareketsiz kalarak karsi koyma hallerinde, uygu-
layabilirler. Kuvvete basvuran memurlar, bunu asgari zorunlulukla sinirlarlar ve
olayi derhal midiire rapor ederler.

2. Hapishane personeli, siddet kullanan tutuklulari etkisiz hale getirebilmek
amaclyla, 6zel olarak fiziki antrenmana tabi tutulmalidir.

Cezaevleri tizugl: Ani Olaganusti Durum

10. Ani olaganistu durumlarda, Madur gerekli gbérecegi davranista bulunarak
gerekli tedbirleri alir ve durumu igisleri Bakanina bildirir.

Siniflandirma

Bunlara ek olarak, saglik hakkina iliskin koruma ylkimliGgu cercevesinde gi-
venligin saglanmasi ve hiktumliler arasi kavga, darp ve yaralama olaylarinin énlen-
mesi icin cezaevi sisteminin hikimli ve tutuklularin uygun sekilde siniflandirilmasi
ve dagitilmasi konusunu da ele almasi gerekir. Siniflandirmanin amaci, hikimla ve
tutuklularin isledikleri/itham edildikleri suglar ve/veya —var ise- cezaevi igerisindeki
olumsuz eylemleri nedeniyle diger hiikiimli ve tutuklulari olumsuz yonde etkileme-
mesidir; glivenlik ve topluma uyum saglamanin gerekleri dikkate alinarak siniflandir-
ma yapilmahdir. Ancak, siniflandirma yapilirken bir takim hususlara dikkat edilmelidir.
Yapilan siniflandirma hikimli ve tutuklularin faaaliyet programlarina katihmlarina
engel olmamalidir ve esit 6l¢lide yararlanmalidir.

Hikumld ve tutuklularin cezaevi kurumuna yerlestirilirken, ilk 6nce bir takim
kriterlere gore temel siniflandirilmasinin yapilmasi gerekmektedir. Hikimla ve tutuk-
lularin siniflandiriimasi yapilirken onlarin 6zellikle hukuki ve yasal durumlari (sanik
ya da hikidmld, ilk mahkGmiyeti, kisa ya da uzun sireli olup olmadig gibi), fiziksel
durumlari (geng, yetiskin, hasta ya da akil hastasi), cinsiyetleri ve yaslari; hikimliler
s0z konusu ise onlara uygulanacak davranislarin 6zellikleri dikkate alinir.

Hikdmla ve tutuklularin ayri yerlerde tutulmasi ve kesinlikle tutuklularin kendi istek-
leri disinda, hiikimlllerle ayni yerde tutulmamasi gerekir. Yine ayni sekilde kadin hii-
kimlU ve tutuklular ve erkek hiikiimll ve tutuklulardan ayri binalara yerlestirilmelidir.
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29 | Bu ilkeye aykiri bir duruma ancak belli bir tedavi programinin uygulanmasi igin izin
verilebilir. Geng hikimliu ve tutuklular ise onlari kot etkilere karsi koruyacak kosulla-
rin gereklerine uygun bir yere konmali ve yaslarinin 6zellikleri geregi olan ihtiyaglarini
dikkate alan ayri bir rejimden yararlanmalari saglanmalidir. Burada belirtmek gerekir
ki, ‘genc’ hukimli ve tutuklulardan kasit ‘cocuk’ hiikiimli ve tutuklular degildir. Cocuk
hikamla ve tutuklularin islah evlerine yerlestirilmeleri ve yetiskin hiikimla ve tutuk-
lulardan tamamen ayri tutulmalari gerekmektedir. Burada ele alinan ‘cocuk’ olarak
nitelendirilemeyen yani 18 yasin Ustlinde olan, fakat yaslari itibariyle 6zellik gbsteren
ve ayri bir rejime ve korumaya tabi tutulmasi gereken ergin hikimli ve tutuklulardir.
Tdm bu hususlara iliskin olarak, Cezaevleri tiziginin ‘Genel Siniflandirma’ baslhig al-
tindaki 76. maddesinde hiikiimli ve tutuklularin genel siniflandirmasina iliskin kural-
lar 6ngorilmektedir:

Genel Siniflandirma Madde 76:
1- Tutuklu ve hiikiimliler bu tizik amaglari bakimindan Gg sinifa ayrilirlar:

a- Yargilama oncesi tutuklulari; bu sinif asagidaki (b) ve (c) bendlerine girmeyen
ve yuruklikteki herhangi bir yasa uyarinca mahkeme emriyle hapse génderilen
kisileri icerir;

b- Borglular;
c- Hukamluler;

2- 21 yasindan kigik hiikimll olan veya olmayanlar Cezaevi’'ndeki yatacak yer-
leri miisaade ettigi derecede, daima 6teki hapislerden tamamen ayri tutulurlar.

3- Erkek ve kadin hapisler birbirlerinden tamamen ayri tutulurlar.

Bununla birlikte, htikiimlilerin de kendi icerisinde 6zel bir siniflandirmaya tabi
tutulmasi gerekmektedir. S6z konusu siniflandirma yapilirken 6zellikle, hiktiimlilerin
carptirildiklari cezanin siresi ve niteligi dikkate alinmalidir. Cezaevleri TizUgU’ niin ‘H-
kiimlalerin Siniflandirilmasi’ basligi altindaki 77. maddesinde bu husus diizenlenmis-
tir:

Hukumldlerin Siniflandiriimasi madde 77:
Tum hiktmlller hapis cezalarina gore asagidaki siniflara ayrilirlar:

A Sinifi - iki yil ve daha uzun siireler icin hapis cezasina ¢arptirilan hi-
kiimliler.

B Sinifi - iki yildan daha kisa siireler igin hapis cezasina garptirilan hii-
kiimlaler.

CSinifi- Mahkeme emriyle bir miktar para 6demek zorunda olan ve bu
parayl 6demekte kusur isleme nedeniyle veya ticari haciz yerine hap-
sedilmis kisiler.

Gorildigu tzere, Cezaevleri TuzUgu'nde, hiikimlilerin ¢arptirildiklari cezanin
slresine ve niteligine gore siniflandiriimislardir. Ancak s6z konusu siniflandirma teorik
kalmakta ve uygulamada hikimliler arasi herhangi bir siniflandirma yapilmayarak
bu kriterler dikkate alinmaksizin, hiikiimlller Merkezi Cezaevi’'ne yerlestiriimektedir.



Merkezi Cezaevi'nde kapasite sorunu da yine burada bunu mimkin kilmamaktadir. | 25
Ancak, her ne sebeple olursa olsun bu uygulamanin ne kabul edilebilirligi ne de huku-
ken gecerliligi bulunmaktadir.

Ayrica, sugun niteligine gore de siniflandirma yapilmali ve ayrica ilk defa sug
isleyenler ile mikerrir suclular da siniflandirilmahdir. Cezaevleri Tizigu'nin ‘Ahlak ve
Sabikaya Gore Siniflandirma’ bashgl altindaki 78. maddesinde buna benzer sekilde
ayri bir siniflandirma sekli diizenlenmistir:

Ahlak ve Sabikaya Gore Siniflandirma madde 78:

HaklGmldler, ahlak ve sabikalarina gore asagidaki sekilde siniflandiri-
lirlar:

1- Yildiz Sinif: Bu sinif daha 6nce agir bir sugtan mahkim edilmemis ve mutad
cani veya koti huylu olmayan hikimlilerden olusur.

2- Alelade Sinif: Daha 6nce agir bir suctan mahkim edilmis veya mutad cani
olan veya kotl huylu hikkiimltlerden olusur.

3- Sabikali Hikimluler: Daha 6nce agir bir suctan mahkam edilmis hiikiimltler
ve ruhsatlari iptal edilmis veya alinmis kisiler.

Ancak, yine ayni sekilde Merkezi Cezaevi’'nde bu kriterler dikkate alinarak hi-
kiimltler herhangi bir siniflandimaya tabi tutulmamaktadir.

Ayrica cezaevi kurumu iginde, diger hiikiimli ve tutuklularin saldirisina ugra-
ma riski bulunan hikimla ve tutuklular bulunabilmektedir. S6z konusu risk genelde
bir kesim hikimli ve tutuklu veya 6zelde belirli bir hiikiimll ve tutuklu ile ilgili olarak
ortaya ¢ikabilmektedir. Genelde, 6zellikle cinsel suglardan hikimli ya da zanli tutuk-
lularin diger tutuklularin saldirisina ugrama riski daha fazladir. Bu tiir olaylarin énlen-
mesi 6zellikle zordur. Genellikle uygulanan ¢6zim bu tir tutuklularin diger cezaevi
tutuklularindan ayrilmasidir. Ancak s6z konusu tutuklular bu (goéreceli) glivenlik igin
yuksek bir bedel 6deyebilirler. Bu kisiler icin normal cezaevi diizeninde bulunandan
cok daha sinirh faaliyet programlari uygulanabilir. Bir baska yaklasim, cinsel suclar-
dan hikimli ve tutuklularin s6z konusu cezaevi geneline dagitilarak yerlestirilmesidir.
Bu yaklasimin basarili olabilmesi icin, bu tir hikimli ve tutuklularin siradan hiicre
boélimlerine dogru bir sekilde entegre olabilmeleri icin gerekli ortam teminat altina
alinmalidir. Ozellikle de cezaevi personeli herhangi bir diismanlik veya zuliim bas gos-
terdiginde bununla kesin bicimde miidahale etme kararlihiginda olmalidir. Ugiincii bir
yaklagim tutuklularin suglarinin ne oldugunu gizlemeye yonelik dnlemlerle birlikte
baska bir merkeze nakledilmeleri olabilir. Bu politikalarin her birinin avantajlari ol-
dugu gibi dezavantajlari da bulunmaktadir. Bu noktada Merkezi Cezaevi'nde, son za-
manlarda sayisi artan cinsel suglularin ve saniklarinin ayri bir korumaya tabi tutulmasi
gerekmektedir. Bu amacla, hangi siniflandirma politikasinin uygulanacagina, her bir
durumla ilgili sartlara gére karar verilmelidir. Ozelde risk altinda bulunan hiikiimlii ve
tutuklularin cezaevi yonetimi tarafindan tespit edilmesi ve aralarinda husumet olan-
larin ayri yerlerde tutulmasi, gruplandirmanin iyi yapilmasi ve siyasi gorisleri farkh
kimselerin ayni mekanlara konulmamasi, ceza infaz kurumunda gruplasmalara firsat
verilmemesi gerekmektedir.

‘Kogus Adaliginin’ ve Cetelesmelerin Onlenmesi
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Kogus agaligl, kavga, darp ve yaralama olaylarina zemin hazirlamakta ve isyan-
lari tesvik etmektedir. Bununla birlikte psikolojik baski siddet ve ruh saghginin olumsuz
etkilenmesine sebep olmaktadir. Yukarida saglik hakkinin kapsaminda da aciklandigi
Uzere fiziki degil psikolojik olarak da ele alinmasi gerekmektedir.

Bunlar kogus agaliginin ortaya cikardigi sonuglardir. Oncelikle kogus agalari
hakimiyetlerini slrdlrebilmek icin, personele riisvet vererek onlari kullanmaya ca-
hsirlar. Clinku iktidarlarinin devami igin idarenin gdz yummasi 6nemlidir. Hirriyetin
kisitlandigi ceza infaz kurumu ortami, ¢ok basit gereksinimlerin karsilanmasi icin dahi
risvet ve irtikapi glindeme getirebilmektedir.

Fiziksel ve Psikolojik Baski

Cezaevi kurumunda, hikimli ve tutuklular arasi siddetin bir diger tiri ise
psikolojik baski ve siddettir. Psikolojik baski ve siddetin goriinis bicimine bakildiginda
kogus agaliginin ele alinmasi gerekmektedir.

Genel olarak cezaevi kurumunun koruma ytkimlalGgu cercevesinde risk un-
surlariicermesi yaninda, cezaevi kurumunun kendi icerisinde de, yiiksek glivenlik riski
olusturdugu disinilen ve 6zel gdzetim sartlari gerektiren bazi hiikiimli ve tutuklular
bulunacaktir. Bu tutuklularin olusturdugu distnilen yiksek risk, isledikleri suglardan,
cezaevinde yasamanin sinirlarina gosterdikleri tepkilerden veya psikolojik-psikiyatrik
profillerden kaynaklanabilir. Bu tutuklu grubu tiim cezaevi nifusunun sadece ¢ok k-
¢lik bir bolimini olusturur veya en azindan, eger siniflandirma sistemi iyi calisiyorsa,
olusturmalidir.

Kogus agaligl, ekonomik gl yoluyla veya zor kullanma yoluyla bir hiikiimli-
nin diger hikumliler Gzerinde baski kurmasidir. (bak tanim kogus agaligi) Eskiden
kabadayi denilen, fizik glicl yiksek hiikimliler arasindan ¢ikan kogus agalari, gini-
miizde ekonomik acidan daha gticli olan hikimliler arasindan ¢cikmaktadir. Cezaevi
kurumunun genelinde ‘agalik’ olarak da ortaya cikabilmektedir. Ancak ‘kogus agaligr’
adindan da anlasilacag tizere 6zellikle kogus sisteminin uygulandigi ceza infaz sistem-
lerinde ortaya ¢ikar. Boyle durumlarda, kendisini ‘kogus aga’ si ilan eden ve dyle kabul
edilen kisi, diger hikiiml{ ve tutuklular Gizerinde baski kurabilmekte, asagilayabilmek-
te, kot muamelede bulunabilmekte ve hikiimli ve tutuklular Gzerinde kimi zaman
cok agir psikolojik etkilere neden olabilmektedir.

Kogus agalarinin ¢evresinde ona glic ve destek saglayan bir ekip olusur. Ayni
kogus ve bolimdeki kogus agasi adaylari arasindaki iktidar miicadelesi, 6limle sonuc-
lanan biiylk kavga ve isyanlara neden olabilmektedir. Ayrica ‘kogus agasl’, baski altina
aldigi kimseleri sug isletmek amaciyla da kullanabilmektedir.

Ancak, bu tur tutuklularla ilgili olarak alinmasi gereken olaganisti onlemler,
sonucta insanlk disi muamele riskini artirmaktadir. Bu nedenle, alinacak tedbirlerin
s0z konusu bu kisilerin insan haklarini ihlal etmemesine ve orantili olmasina da dikkat
edilmelidir. Bu noktada sunu da belirtmek gerekir ki, Ceza infaz Kurumu idaresinin ve
personelin gdz yummalari olmaksizin kogus agaliginin sirdurilmesi imkansizdir.

Il. Adil Yargilanma Hakki
A- Uluslararasi Hukukta Adil Yargilanma Hakki



BM insan Haklari Evrensel Beyannamesi

Beyannamenin 10. ve 11. maddeleri adil yargilanma hakkina iliskin kurallari
icermektedir. Maddeler su sekildedir:

Madde 10:

Herkes, haklarinin, sorumluluklarinin ya da kendisine yonelik, cezay gerektirir
herhangi bir suglamanin acikliga kavusturulmasinda, davasinin, bagimsiz ve ta-
rafsiz bir mahkeme 6nilinde hakkaniyetle ve agik olarak gorilmesi hakkina sa-
hiptir.

Madde 11:

Bir sug islemekten sanik her insan, savunulmasi igin kendisine gerekli biitin
kosullarin saglanmis bulundugu acik bir yargilama ile yasalar uyarinca suglu ol-
dugu kanitlanmadik¢a masum sayilir.

Hi¢ kimse, islendikleri sirada ulusal ya da uluslararasi hukuka gore sug olustur-
mayan fiillerden veya ihmallerden 6tlri mahkim edilemez. Bunun gibi, sucun
islendigi sirada uygulanan cezadan daha siddetli bir cezaya ¢arptirilamaz.

10. madde, medeni ve ceza yargilamalarina, 11. madde ise ceza yargilamalarina iliskin
haklari diizenlemektedir.

AIHS

AIHS cercevesinde adil yargilanma hakki, temel insan haklarindan biri olarak
kabul edilmistir. AiHS'nin 6. maddesi adil yargilanma hakkina iliskin giivenceleri dii-
zenlemektedir. AIHM, demokratik bir toplumda, S6zlesme anlami kapsaminda, adil bir
adalet hakkinin cok 6nemli bir yere sahip oldugunu ve bu nedenle 6. maddenin kisitla-
yici bir sekilde yorumlanmasinin bu hiikmiin amag ve hedefine uygun diismeyecegini
vurgulayarak 6. maddeyi genis yorumlamaktadir. Madde su sekildedir:

Madde.6- Adil Yargilanma Hakki

1. Herkes, gerek medeni hak ve yukiumlulikleriyle ilgili anlasmazliklarin ¢ézim-
lenmesi, gerek kendisine yoneltilen herhangi bir suclamanin karara baglanmasi
konusunda, kanunla kurulmus bagimsiz ve tarafsiz bir mahkeme tarafindan da-
vasinin makul bir sire icinde adil ve acik olarak gorilmesini istemek hakkina
sahiptir. Hikim acik celsede verilir, ancak, demokratik bir toplumda genel ah-
lak, kamu duizeni ve milli glivenlik yarari veya kugliklerin korunmasi veya davaya
taraf olanlarin 6zel hayatlarinin gizli tutulmasi gerektirdiginde veya davanin agik
celsede gorilmesinin adaletin selametine zarar verebilecegi bazi 6zel durum-
larda, mahkemenin zorunlu gorecegi 6lgciide, durusmalar dava siiresince tama-
men veya kismen basina ve dinleyicilere kapali olarak strdirilebilir.

2. Kendisine bir sug yiklenen herkes, suglulugu kanuna gore kanitlanincaya ka-
dar masumdur.

3. Her sanik en azindan asagidaki haklara sahiptir.
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a. Kendisine yoneltilen suglamanin niteligi ve nedeninden en kisa bir zamanda,
anladigi bir dille ve ayrintili olarak haberdar edilmek;

b. Savunmasini hazirlamak igin gerekli zamana ve kolayliklara sahip olmak;

c. Kendi kendini savunmak veya kendi sececegi bir savunmacinin yardimindan
yararlanmak ve eger avukat tutmak icin mali imkanlardan yoksun bulunuyor ve
adaletin selameti gerektiriyorsa, mahkemece tayin edilecek bir avukatin parasiz
yardimindan yararlanabilmek;

d. iddia taniklarini sorguya cekmek veya cektirmek, savunma saniklarinin da
iddia taniklariyla ayni sartlar altinda ¢agrilmasini ve dinlenmesinin saglanmasini
istemek,

e. Durusmada kullanilan dili anlamadigi veya konusamadigi taktirde bir terci-
manin yardimindan parasiz olarak yararlanmak.

6. maddenin birinci paragrafinin uygulama alani medeni ve ceza davalari iken
ikinci ve Uglincl paragraf kural olarak ceza davalarina uygulanir. Ancak, belirli sart-
larda bu paragraflar medeni yargilamalara da uygulanabilir. 6. madde kapsaminda
temyiz hakki diizenlenmemistir. Ancak, AiHS’in 7 No.lu Protokoliiniin 2. Maddesi ile
temyiz hakki taninmistir. Madde su sekildedir:

Medeni ve Siyasal Haklar S6zlesmesi

Kisisel ve Siyasal haklar S6zlesmesi’nin 14. maddesi de adil yargilama hakkini
dizenlemektedir. Madde su sekildedir:

14. Madde - Adil yargilanma hakki

1. Herkes mahkemeler ve yargi yerleri onlinde esittir. Herkes, hakkindaki bir
sug isnadinin veya hak ve yikimlaltkleri ilgili bir hukuki uyusmazhgin karara
baglanmasinda, hukuken kurulmus yetkili, bagimsiz ve tarafsiz bir yargi yeri ta-
rafindan adil ve aleni olarak yargilanma hakkina sahiptir. Davayi izleyenler ve
basin mensuplari, demokratik bir toplumdaki genel ahlak, kamu diizeni (ordre
public) veya ulusal glivenlik nedeniyle veya taraflarin 6zel yasamlarinin menfa-
atinin gerektirmesi halinde veya mahkemenin gériisiine gore aleniligin adaletin
gerceklesmesine zarar verecegi 6zel sartlarin kesinlikle gerektirdigi 6lctde, du-
rusmalardan tamamen veya kismen cikarilabilir; ancak bir ceza davasinda veya
hukuk davasinda verilen hiikiim, gencglerin menfaati veya aile uyusmazliklari ve-
ya cocugun velayeti ile ilgili davalar aksini gerektirmedikce aleni olarak tefhim
edilir.

2. Hakkinda bir sug isnadi bulunan bir kimse, hukuka gore suclulugu kanitlanin-
caya kadar masum sayilma hakkina sahiptir.

3. Hakkinda bir sug isnadi bulunan bir kimsenin bu isnadin karara baglanmasin-
da, tam bir esitlik icinde asgari su haklara sahiptir:

a) Hakkindaki sug isnadinin niteligi ve nedenleri konusunda ayrintili bir sekilde
ve anlayabilecegi bir dilde derhal bilgilendirilme

b) Savunmasini hazirlamak ve kendi sectigi avukatla gorismek icin yeterli zama-
na ve kolayliklara sahip olma



c) Sebepsiz yere gecikmeden yargilanma

d) Durusmalarda hazir bulundurulma ve kendisini bizzat veya kendi sececegi
bir avukat araciligiyla savunma, eger avukati bulunmuyorsa sahip oldugu haklar
konusunda bilgilendirilme; adaletin yarari gerektirdigi her durumda kendisine
bir avukat tayin edilme ve eger avukata 6deme yapabilecek yeterli imkani yoksa
lcretsiz olarak avukat tayin edilme

e) Aleyhindeki taniklari sorguya ¢ekme veya ¢ektirme ve lehindeki taniklarin
mahkemeye ¢ikmalarini ve aleyhindeki taniklarla ayni kosullarda sorguya cekil-
melerini saglama

f) Mahkemede konusulan dili anlamiyor veya konusamiyorsa, bir ¢cevirmenin
yardimindan Ucretsiz olarak yararlanma

g) Kendisini suclandirici taniklik yapmaya veya bir sugu itirafa zorlanmama

4. Kuguklerin yargilanmasinda kiguklerin yaslarini ve rehabilitasyonlarini iler-
letmeyi gz 6nlinde tutacak bir yargilama usuli izlenir.

5. Bir sugtan 6tlrt mahk{m olan bir kimse, mahk{miyetinin ve aldigI cezanin
daha yuksek bir yargi yeri tarafindan hukuka gére incelenmesini isteme hakkina
sahiptir.

6. Bir kimse bir sugtan 6tiiri nihai bir kararla mahkum oldugunda ve bu mahku-
miyeti adli hata bulundugu gerekgesiyle bozuldugunda veya kendisi bagislandi-
ginda, eger mahkumiyet kararinin verildigi tarihte bilinmeyen olaylarin ortaya
¢ikarilamamis olmasinin nedenleri kismen veya tamamen kendisine ylklenebi-
lecegi kanitlanmadikea, bu tur bir mahkumiyetin sonucu olarak ceza ¢eken bir
kimseye hukuka uygun olarak tazminat édenir.

7. Bir Glkenin hukukuna ve ceza yargilama usuliine uygun olarak daha énce ke-
sin bicimde mahk(m olan veya beraat eden bir kimse ayni suctan 6tiirQ ikinci
kez yargilanamaz ve cezalandirilamaz.

14. maddenin blyuk bir kismi yalnizca suclarin tespitine uygulanabilir olsa da,
1. fikrada yer alan adil yargilanmaya dair genel hikiim, kisinin ‘bir hukuk davasinda
hak ve yiikiimluliikleri hakkinda karar verilirken’ de kullanilmaktadir. Ayrica, AiHS cer-
cevesindeki durumun aksine, bu hilkmiin tam kapsami su ana dek temel bir yorum
meselesi teskil etmemistir.

AIHS’in aksine Sézlesmede ¢ocuklarin yargilanmasina iliskin de hiikiim bulun-
maktadir.

Munoza Hermoza basvurusunda 1. fikra kapsamindaki ihlal, éncelikle, yargi-
lama esnasinda makul sayilmayacak 6l¢clide gecikmeler yasanmasi dolayisiyla tespit
edilmistir.(goérisler para 11.3) AiHS kapsaminda yer alan benzer hiikmiin tersine 1.
fikradaki ifadenin adil yargilamanin bir 6gesi olarak zaman faktoriine acik bir atif ba-
rindirmamasi dolayisiyla 6nem tasimaktadir.

14. Maddenin yani sira Sozlesme’nin 5. Maddesi de adil yargilanma hakkina
iliskin teminatlara ve kurallara yer vermektedir. Bu iki madde adil yargilanma hakki
bakimindan birlikte ele alinmalidir. Madde su sekildedir:

|29



30'

MADDE 15

1. Hi¢ kimse, islendigi zamanda ulusal ya da uluslar arasi hukuk bakimindan
su¢ sayllmayan bir fiil ya da ihmal yiziinden suglu sayilamaz. Sug sayilan bir
fiile, islendigi zaman yururlikte olan bir cezadan daha agir ceza verilemez. Fiilin
islenmesinden sonra yasalarda bu fiile karsilik daha hafif bir ceza 6ngérulecek
olursa, fiili isleyene bu ikinci ceza uygulanir.

2. Bu maddenin hicbir hiikkm, islendigi sirada uluslar toplulugunun kabul ettigi
genel hukuk ilkelerine gore sug sayilan bir fiil ya da ihmal yliziinden bir kimsenin
yargilanmasini ya da cezalandirilmasini engelleyemez.

10. Madde
Tutulanlarin Haklari

1. Ozgiirliigiinden yoksun birakilan herkes, insani muamele ve insanin dogustan
sahip oldugu insanlik onuruna saygi gérme hakkina sahiptir.

2.

a) Tutuklu saniklar, istisnai haller disinda mahkumlardan ayri tutulur ve kendi-
lerine mahkum edilmemis kimselerin statlisline uygun tarzda ayri bir muamele
uygulanir.

b) Tutuklu kiiclik saniklar yetiskinlerden ayri tutulur ve en kisa sirede yargisal
makamlarin oniine cikarilirlar.

3. Ceza infaz sistemi, mahpuslari iyilestirme ve toplumsal rehabilitasyonlarini
saglama gibi temel amaclara sahip olur. Kictk failler ‘yetiskinlerden ayrilir ve
yaslariile hukuki statiilerine uygun bir muamele gorirler. (footnote olarak ekle)

B- Ulusal Hukukta Adil Yargilanma Hakki

Adil yargilanma hakki ibare olarak yer almasa da adil bir yargilamanin
gerekleri hiikme baglanarak adil yargilanma hakki yer almaktadir.

Hak Arama Ozgirligi ve Yasal Yargi Yolu
Madde 17

(1) Kimse, bu Anayasa ile veya bu Anayasa geregince kendisine gosterilen mahkemeye bas-
vurmak hakkindan yoksun birakilamaz. Her ne ad altinda olursa olsun adli komisyonlar
veya istisnai mahkemeler olusturulmasi yasaktir.

(2) Herkes, yurttas hak ve yukumliliklerinin veya kendisine karsi yapilan bir suglamanin ka-
rara baglanmasinda, yasa ile kurulan bagimsiz, tarafsiz ve yetkili bir mahkeme tarafindan,
makul bir stre icinde adil ve acik bir surette davanin dinlenmesi hakkina sahiptir. Karar
gerekceye dayanir ve acik bir oturumda okunur.

(3) Ulusal giivenlik, anayasal diizen, kamu dizeni, kamu glivenligi veya genel ahlak yararina
oldugu veya kiiglklerin cikarlari veya taraflarin 6zel hayatlarinin korunmasi icin gerekli
oldugu ve yayinin, adaletin saglanmasi icin mahkemece zararli gorildugi 6zel durumlar-
da, mahkeme durusmanin kismen veya tamamen kapali yapilmasina karar verebilir.



(4)

Herkes:

(a)
(b)
(c)

(c)

(d)

Mahkeme 6niine gikarilmasi nedenlerinin kendisine bildirilmesi;
Davasini mahkemeye sunmak ve bunu hazirlamak i¢in gerekli zamana sahip olmak;

Delillerini gostermek veya gostertmek veya taniklarin yasaya uygun olarak dogru-
dan dogruya sorguya cekilmesini istemek;

Kendisinin veya yakinlarinin sectigi bir hukukgu tutmak ve adaletin saglanmasi icin
gerekli gorilliyorsa, yasanin gosterdigi sekilde kendisine parasiz bir hukukgu atan-
masl;

Mahkemede kullanilan dili anlayamadigi veya konusamadigi takdirde, bir tercima-
nin yardimindan parasiz yararlanmak hakkina sahiptir.

17. Maddenin yani sira, Anayasanin 18. maddesi adil yargilanma hakkina iliskin
hikimler icermektedir. Adil yargilanma hakkinin kapsami iki madde de g6z onilinde
bulundurularak belirlenmelidir. 18. Madde su sekildedir:

Cezalarin Yasal ve Kisisel Olmasi ve Sanik Haklari

Madde 18

(1)

(2)

Kimse, islendigi zaman yasaca sug¢ teskil etmeyen bir eylem veya ihmalden dolayi suglu

sayllamaz; herhangi bir sug icin, islendigi zaman yasanin bu sug icin koydugu cezadan

daha agir bir cezaya carptirilamaz.

Bir suctan dolayi beraat eden veya hiikiim giyen bir kisi, ayni suctan dolayi tekrar yargila-

namaz. Kimse, ayni eylem veya ihmalden dolayi, bu eylem veya ihmal ile 6lime sebebi-

yet verilmis olmadikga, iki defa cezalandirilamaz.

Higbir yasa, sugun agirligi ile orantili olmayan bir ceza koyamaz.

Bir suctan sanik herkes, suclulugu yasaya uygun olarak ispat edilinceye kadar sugsuz sa-

yilir.

Bir suctan sanik herkes, en azindan:

(d)

Hakkinda yapilan suglamanin nitelik ve nedeninin anladigi bir dilde ve etrafli sekilde
derhal kendisine bildirilmesi;

Savunmasini hazirlamasi icin yeterli zamana ve kolayliklara sahip olmak;

Kendi kendini bizzat veya eger yeterli mali olanaklardan yoksun bulunuyor ve ada-
letin saglanmasi icin gerekli goriiliyorsa, kendisine parasiz olarak atanacak bir hu-
kukgu araciligi ile savunmak;

iddia taniklarini bizzat veya avukati vasitasiyla sorguya cekmek veya cektirmek ve
savunma taniklarini da iddia taniklari ile ayni kosullar altinda getirtmek ve sorguya
cekilmelerini saglamak;

Mahkemede kullanilan dili anlayamadigi veya konusamadigi takdirde, bir tercima-
nin yardimindan parasiz yararlanmak,

hakkina sahiptir.
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Mallarin toptan miisaderesi cezasinin konmasi yasaktir.

Yukarida acgiklanan uluslar arasi ve ulusal diizenlemeler cercevesinde adil yar-
gilanma hakkinin kapsamina yer verilmis ve hakka iliskin asgari glivenceler agik¢a be-
lirtilmistir. Ancak, adil yargilanma hakkinin kapsami ve bu kapsam cercevesinde devle-
tin sahip oldugu yikimlilik daha genis yorumlanmaktadir.

insan haklarinin ihlal edilme tehlikesi, yetkililerin bir kisi hakkinda suc siip-
hesi duymaya basladiklari anda baslar, gbzaltina alma, yargilama 6ncesi tutukluluk,
yargilama, bitin kanun yollari ve herhangi bir cezanin g¢ektirilmesi stiresince devam
eder. Uluslar arasi adil yargilanma standartlari bitin bu asamalarda insan haklarini
tanimlama ve koruma amaciyla dizenlenmistir. 6. maddenin yargilamayi bir bitiin
oarak kapsadig kesindir. Adil yargilanma hakki sadece yargilama sirecinde degil bu
slirecten Once ve sonraki asamalarda da uygulanir. Adil yargilanma hakki kapsaminda,
bir kisi hakkinda suc sliphesi duyuldugu andan yargilamanin sonuna ve hatta asagida
aciklanacagi lzere yargilama sonrasina kadar, kisi bircok hakka sahiptir. Adil Yargilan-
ma Hakki ¢ercevesinde, yargilamaya ve mahkemeye iliskin kurallar ve sanik haklari
benimsenmistir.

Bu calisma amaclari bakimindan Merkezi Cezaevi ve polis karakollarindaki ih-
laller ile ilgili olarak adil yargilanma hakki cercevesinde sanik haklari asagida detayli
olarak incelenecek, burada ise, yargilamaya ve mahkemeye iliskin haklardan kisaca
bahsedilecektir.

Bir Yarg! Yerine Basvuru Hakki

Davanin Hakkaniyete uygun Dinlenmesini isteme Hakki
Durusmanin Halka Acikhgi

Makul Stirede Yargilanma Hakki

Mahkemenin Bagimsizligi ve Tarafsizligi

Yukarida da belirtildigi gibi, adil yargilanma hakkina iliskin hikimlerin uygu-
landigi alanlardan biri cezai nitelik tastyan suglamalardir. Bu baglamda, yukarda acikla-
nan diger tiim glivencelerin yani sira sadece hakkinda sug isnadi bulunan kisilere, yani
duruma gore “zanli” veya “sanik” olarak nitelendirilen kisilere, ek glivenceler saglan-
mistir. Bu glivencelerin bir kismu ilgili uluslar arasi ve ulusal belgede acikca taninmistir.
Ancak, uluslar arasi ve ulusal hukukta yer alan adil yargilanma hakkina iliskin hiikiim-
ler saniklarin sahip oldugu asgari glivenceleri isaret etmektedir. Kaldi ki, s6z konusu
glivencelere acikca yer verilmemis olsaydi bile adil yargilanma hakkinin dogasi geregi
kisilerin bu givencelere sahip olduklari sonucu ortaya ¢ikabilir. Bununla birlikte, asa-
gida detayh olarak aciklanacagi lizere uluslar arasi ve ulusal organlarin ictihati veya
yorumu ile adil yargilanma hakki kapsaminda saniklara taninmasi gereken glivenceler
genisletilmistir.

Masumiyet karinesi

Sanik haklariincelenirken dikkate alinmasi gereken en 6nemli hususlardan biri
masumluk karinesidir. Yukarida ele alinan uluslar arasi belgelerde ve ulusal mevzuatta
actkca 6ngorulen masumluk karinesi adil yargilanma hakkinin ve ceza muhakemesinin
temel kuralini olusturmaktadir. Bu karineye gore, hakkinda bir sug isnadi bulunan her-



kes, adil bir yargilamadan sonra mahkeme karari ile su¢lu bulununcaya kadar ve suclu | 33
bulunmadik¢ca masum sayilir. Masumluk karinesi ile masum bir kisinin cezalandirilma-
sindansa, suclu bir kimsenin serbest birakilmasi tercih edilmektedir.

Masumluk karinesi, ilgili uluslar arasi belgelerde ve ulusal mevzuatta su sekilde
diizenlenmistir:

BIHB Madde 11(1): Bir sug islemekten sanik her insan, savunulmasi icin kendi-
sine gerekli biitlin kosullarin saglanmis bulundugu agik bir yargilama ile, yasalar
uyarinca suclu oldugu kanitlanmadikga masum sayilir.

AIHS Madde 6(2) : Kendisine bir sug yiiklenen herkes, suglulugu kanuna gore
kanitlanincaya kadar masumdaur.

BM Kisisel ve Siyasal Haklar S6zlesmesi Madde14(2) : Hakkinda bir sug isnadi
bulunan bir kimse, hukuka gore suglulugu kanitlanincaya kadar masum sayilma
hakkina sahiptir.

KKTC Anayasasi Madde 18(4): Bir sugtan sanik herkes, suglulugu yasaya uygun
olarak ispat edilinceye kadar sugsuz sayilir.

Adil yargilanma hakki cercevesinde masumluk karinesi, ilgili uluslar arasi ve ulu-
sal hukukta agitkca hiikme alinarak, sugla itham olunan kisilerin masumiyetleri temel
ilke olarak kabul edilmis ve teminat altina alinmistir.

Masumluk karinesi adil yargilanma hakkinin temel ilkelerinden birini olustur-
makla birlikte, ayni zamanda bir haktir: Masum sayilma hakki. Masum sayilma sadece
teorik degil pratikte de sanik haklari acisindan dnemli sonuclar doguran bir haktir.
Yargilama, masumluk karinesine dayanilarak ylruttlmelidir. Ancak, sadece durus-
malarda ve kanitlarin degerlendirilmesinde degil, ilk sorusturma asamasina da uy-
gulanmaktadir. Bu hak, iddianame hazirlanmadan once siphelilere uygulanmakta ve
mahk{dmiyetin onanmasina dair son karara kadar stirmektedir.

Herseyden dnce, Mahkeme saniginitham edilen suguisledigi varsayimiile ise basla-
mamalidir. Masumiyetkarinesineiliskinilke, mahkeme Uyelerinin, gérevleriniyaparken,
sanigin ilgili sucu isledigine dair pesin hiikiimle hareket etmemesini gerektirmektedir.

Masumluk karinesi yargi mercilerini bagladig gibi, devletin diger tim ku-
rum ve kuruluslari igin de baglayici niteliktedir. S6z konusu baglayicilik, sadece te-
orik olarak degil pratikte de bircok pozitif ve negatif yikimlilik olarak kendini
gostermektedir. Bu yukimliklere genis kapsamli olarak asagidaki bélimlerde, tu-
tuklu haklarina iliskin ihlallere deginilirken yer verilecektir. Ancak, drnek vermek
gerekirse, masumluk karinesi uyarinca kisi hicbir sekilde suclu gibi nitelendiril-
memeli, suclu gibi muamele gérmemeli, sorgulama sirasinda sugu ikrara zorlan-
mamalidir. Ornegin sanigin, mahkeme salonunda bir kafes icinde tutulmasi, sani-
gin mahkemede kelepceli, prangali ve cezaevi giysisiyle tutulmasi kabul edilemez.

Yargilama sirasinda, saniklarin sugsuzluk karinesini etkileyebilecek sekilde
sugluluk sifatlari verilmemesine 6zel bir dikkat gosterilmelidir. Sugsuzluk karine-
si, yargiclarin ve varsa jurilerin bir davada o6nyargida bulunmaktan sakinmalarini
gerektirir. Bu ayni zamanda diger kamu gorevlilerine de uygulanmaktadir. Bu hak,
kamu gorevlilerinin, 6zellikle de savci ve polislerin yargilama sonuglanmadan o6n-
ce sanik hakkinda suglu ya da sugsuz seklinde agiklama yapmamalari anlamina gel-
mektedir. Kamu gorevlilerinin yani sira, medyanin ya da diger gigli sosyal grupla-



31 | rin davanin esasi hakkinda agiklamalar yapmak suretiyle davanin sonucunu etki-
leyecek haberler vermelerini énlemekle ylikimli olduklari anlamini tagsimaktadir.
Masumluk karinesi ayni zamanda saniga karsi isleyen olgular veya hukuki karine-

leri de yasaklar. Masumluk karinesinin bir diger uzantisi ise siipheden sanik yararlanir
(in dubio pro reo) ilkesidir. Bu ilke ¢ergevesinde, bir sugla itham olunan kisinin masumi-
yeti sadece yargilama slirecinde degil yargilanip suclu bulunmasi agisindan esas alin-
mistir. Bir kisinin suclu olarak nitelendirilebilmesi icin kesin hikiimli mahk{im olmasi
gerekmekte, mahkim olabilmesi igin ise suglulugunun ispatlanmasi gerekmektedir.
Kisinin masum kabul edilmesi nedeniyle suclulugunun ispatlanmasi ise ancak makul
(akla ve mantiga uygun gerekcelere dayanan her tiirlQ) siphenin bertaraf edilmesi ile
mumkinddir. Aksi takdirde, sipheden sanik yararlanacak ve mahk(m edilemeyecektir.

ilkeler butiini:
Madde 36- Masumiyet karinesi

1. Sug islediginden kuskulanilan veya hakkinda bir sug isnadi bulunan tutulu bir
kimse, savunmasi icin gerekli bltiin glivencelere sahip oldugu aleni bir yargila-
ma sonunda hukuka gore suglulugu kanitlanincaya kadar masum sayilir ve buna
gbre muamele goriir.

Sanik haklarinin kapsami ve devletin yiikiimliiliigii

Yukarda agiklanan uluslar arasi ve ulusal belgelerin adil yargilanma hakkina
iliskin hiiklimlerinde saniklarin sahip oldugu haklara acik bir sekilde yer verilmistir. Bu
hiktmler 1siginda saniklarin sahip oldugu haklar su sekilde siralanabilir:

1. Kendisine yoneltilen suglamanin niteligi ve nedeninden en kisa bir zamanda,
anladigi bir dille ve ayrintili olarak haberdar edilmek,

2. Savunmasini hazirlamak icin gerekli zamana ve kolayliklara sahip olmak,

3. Kendi kendini savunmak veya kendi sececegi bir savunmacinin yardimindan
yararlanmak ve eger avukat tutmak icin mali imkanlardan yoksun bulunuyor ve
adaletin selameti gerektiriyorsa, mahkemece tayin edilecek bir avukatin parasiz
yardimindan yararlanabilmek,

4. iddia taniklarini sorguya cekmek veya cektirmek, savunma saniklarinin da
iddia taniklariyla ayni sartlar altinda ¢agrilmasini ve dinlenmesinin saglanmasini
istemek,

5. Durusmada kullanilan dili anlamadigi veya konusamadigi takdirde bir terci-
manin yardimindan parasiz olarak yararlanmak. Tercimanin saglanmasi du-
rusmada konusulan dili anlamayan ve konusamayan saniklar agisindan oldugu
kadar, durusma disinda yakalama, gézaltina alma ve sug isnat etme gibi durum-
larda konusulan dili anlamayan veya konusamayan saniklar, dinlenen taniklar,
sagir ve dilsizler, belgelerin terciimesi agisindan da gereklilik arz etmektedir.

Ancak, yukarida da belirtildigi gibi, bu glivenceler asgari nitelik tasimaktadir.
S6z konusu glivencelerin yanisira, herhangi bir belgede belirtilmis olup olmadigina
bakilmaksizin adil yargilanma hakkinin 6ziinden gelen giivenceler mevcuttur. Bu gi-
venceler bir¢cok uluslaraarasi merci karar ve yorumuyla da desteklenmektir. Asagida,



s0z konusu glvenceler detayl olarak ele alinacaktir.
Sorgulamaya iliskin Glivenceler

Adil Yargilanma hakki, yukarida da deginildigi gibi, sadece durusma safhasinda
yargl merciini baglayici nitelikte olmayip, bir kisinin sug siihpesiyle yakalandigi ve tu-
tuklandigi andan itibaren ilgili tim devlet organlarini baglayici niteliktedir. Adil yargi-
lanma hakkinin, en ¢ok ihlale agik oldugu safhalardan biri de hi¢ kuskusuz sorgulama
safhasidir. Sug islediginden kuskulanilan veya hakkinda sug isnadi bulunan kisiler, ceza
muhakemesinin hazirlik asamasinda 6zellikle iskence ve diger zalimane, insalik disi
ve onur kirici davranislar gibi insan haklari ihlallerine acik durumdadirlar. Sug isnadi
nedeniyle tutulan kisiler, sorgulari sirasinda ikrar veya kendilerinden suglayici ifade
almak igin sézkonusu insan haklari ihlallerine maruz kalma riski ile karsi karsiyadirlar.
Bu nedenle, bircok uluslar arasi belgede sorgulamaya iliskin kurallar belirlenmis ve bu
konuda tutuklulara ek koruyucular saglanmistir.

Asagida sorgulamaya iliskin glivenceler aciklanmadan 6nce belirtmek gerekir
ki, sorgulama baslamadan stiphelinin kimligi saptanmali, kendisine yliklenen sug¢ an-
latilmah, midafi segme hakkinin bulundugu ve onun ifade sirasinda hazir bulunabile-
cegi kendisine bildirilmelidir.

iskence Yasagi

Hi¢ kimse iskenceye, insanlk disi veya onur kirict muamele veya cezaya ta-
bi tutulamaz. “iskence”, bir kimseye karsi, kendisinden itiraf almak veya Uciinci
kisi hakkinda bilgi edinmek, kendisinin veya Uglincu kisinin yaptigl veya yaptigindan
kuskulanilan bir eylem nedeniyle cezalandirmak veya kendisini veya Uctinci kisiyi kor-
kutmak veya zorlamak amaciyla veya ayrimciliga dayanan herhangi bir sebeple, bir
kamu gorevlisi veya resmi sifatla hareket eden bir baska kisi tarafindan veya bu goérev-
linin veya kisinin tesviki veya rizasi veya muvafakatiyle islenen ve islendigi kimseye
fiziksel veya ruhsal olarak asiri aci veya istirap veren her hangi bir fiildir.

“Zalimane, insalik disi veya onur kirict muamele veya ceza” terimi tutulmus
veya hapsedilmis bir kimseyi gecici veya stirekli herhangi bir dogal duyumunu kul-
lanmaktan veya bulundugu yer ve zamanin farkinda olmaktan yoksun birakma da da-
hil, fiziksel veya ruhsal bitin istismar edilme hallerine karsi mimkiin olan en genis
Olglide koruyacak bir bigcimde yorumlanir. Higbir durum, iskenceyi veya diger zalimane,
insanlik disi veya onur kirici muamele veya cezayi hakl gostermek icin ileri slirlilemez.
Kisinin ifadesi 6zgir iradesine dayanmalidir. Bunu yani sira, tutulan veya hapsedilen
bir kimse, kendi rizasi bile olsa, sagligina zarar verebilecek tibbi veya bilimsel bir den-
eye tabi tutulamaz.

ikrara Zorlanmama Hakki

Adil yargilanma hakkina iliskin olarak yukarida detayl olarak agiklanan ma-
sumluk karinesinin bir geregi de bir sugla itham olunan bir kisinin ikrara zorlanama-
masidir. Hi¢ kimse kendisi alyehine tanikhk yapmaya ya da bir sugu itirafa zorlanamaz.
Bu yasak, kanit yikinua iddia makamina ylikleyen masumluk karinesi ve iskencenin ve
diger zalimane, insanlikdisi ve onur kirict muamelelerin yasagi ile ¢cok yakindan bag-
lantili olup, s6zkonusu yasaklarin bir uzantisit mahiyetindedir. Bu baglamda, sorgula-
ma sirasinda bir kimseyi sugunu itiraf etmeye, kendini suglandirmaya veya baska bir
kimse aleyhinde ifade vermeye zorlamak amaciyla siddet, tehdit, zorlama, baski ya
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36 | da onlarin karar verme ve muhakeme yeteneklerini sakatlayan sorgulama yontemleri
kullanilmasi veya bulundugu durumundan haksiz olarak yararlanmak yasaktr.

ikrara zorlanmama hakki birtakim temel insan haklari belgelerinde acikca dii-
zenlenmemistir. Ancak, yukarida da deginildigi gibi adil yargilanma hakki kapsaminda
kabul edilmis olan masumluk karinesi sadece bir sucla itham edilen kisinin “masum”
olarak nitelendirilmesini degil, ayni zamanda masum kabul edilip buna uygun sekilde
muameleye tabi olmasini da gerektirmektedir.

AiHM, sdzkonusu yasakla ilgili olarak polis sorgulamasinda ikrara ve kendi aley-
hine taniklik yapmaya zorlanmama hakki, adil yargilanma hakkina iliskin AiHS’nin 6.
maddesi kapsaminda mevcut oldugunu éngérmekte ve saniga, gorevlilerin yapacagi
uygunsuz zorlamalardan korunma saglayan bu muafiyetlerin, adaletin yaniltilmasinin
onlenmesine ve 6. maddenin amaclarinin glivence altina alinmasi agisindan biyuk bir
onem tasidigini belirtmektedir.

ikrara ve kendi aleyhine taniklik yapmaya zorlanmama hakki genis kapsamli bir
haktir. Bu hak, arastirmayi yapan yetkililerin saniktan bir ikrar almak amaciyla dogru-
dan ya da dolayh olarak fiziksel veya psikolojik baski uygulanmasi gerektigi seklinde
genis bicimde yorumlanmalidir. Séyle ki; gorevlilerin dogrudan ya da dolayl, fiziksel
veya psikolojik, her tirli zor ydontemine basvurmalarini yasaklamakta; iskence, zali-
mane, insanlik disi ve onur kirict muameleyi ve gbzaltina alinanlarin, insanin dogustan
sahip olduklari haklara saygili davranilmasi hakkini ihlal eden her tirli muameleleri
yasaklamaktadir. Bu nedenle, polis gorevlileri tarafindan kimi zaman, masumluk ka-
rinesi aykiri olarak, sug¢ stiiphesiyle veya isnadi ile tutulan kisilerin dncelikle suglu ol-
duklari kabul edilmekte ve “suglarini” itiraf etmeleri yoniinde kimi zaman iskence kimi
zaman ise iskenceye varmayan ancak belirtildigi gibi sozkonusu hakki ihlal edici nite-
likte uygulamalara basvurulabilmektedir. Sanik tarafindan yapilan sug ikrari, sadece
herhangi bir bicimde baski olmaksizin yapilmis ise gecerlidir.

Susma Hakki

Zabita amir ve memurlari ile C. Savcisi tarafindan ifade alma ve hakim tarafin-
dan sorguya cekilmede; ne ile suglandiginizin acik¢a belirtilmesi, isnat edilen sugla-
mayla ilgili olarak aciklamada bulunmamanizin (yani susmanizin) kanuni haklarinizdan
oldugunun hatirlatilmasi da zorunludur. Sucu ikrara zorlanmama ve kendi aleyhine
taniklik yapmaya zorlanmama hakkinin bir uzantisi olarak hakkinda sug isnadi bulunan
kisinin susma hakki da vardir. S6zkonusu hak ikrara zorlanmama hakki ile birlikte ma-
sumluk karinesinin temel gereklerini olusturmaktadir.

Sorgu Tutanagi ve Tutanagi Edinme Hakki

Sorgulamaya iliskin olarak sorgulanma siiresi ve yapilan sorgular arasinda gegen
sUreler ile sorgulamalari yapan goérevliler ve sorgu sirasinda hazir bulunan diger kisile-
rin kimlikleri tutanaga gecirilir ve bu tutanak yasada 6ngorildigi sekilde tasdik edilir.
Sanigin kendisi veya avukati, tutanaktaki bilgileri edinme hakkina sahiptir.

Sikayet Hakki

Sanik veya avukati veya avukati yoksa ailesinin bir Gyesi veya bu durum hakkin-
da bilgisi olan herhangi bir kimse, saniga yapilan muamele hakkinda ve 6zellikle ma-
ruz kaldigi iskence veya diger zalimane, insanlik disi veya onur kirici muameleler konu-



sunda, tutma yeri veya hapishaneden sorumlu makama ve daha yliksek bir makama
ve gerekirse denetleme ve hukuki ¢6ziim getirme yetkisine sahip makama sikayette ve
talepte bulunma hakkina sahiptir. Sikayet edenin talebi halinde, yapilan sikayet veya
taleple ilgili gizlilik korunur. Her bir talep veya sikayet hemen ele alinip incelenir ve ge-
reksiz gecikmeye meydan vermeksizin cevaplanir. Eger talep veya sikayet reddedilirse
veya asiri bir gecikme varsa, sikayetci durumu yargisal veya diger bir makam ontline
getirebilir. Tutulan ve hapsedilen kimse veya bu prensibin birinci fikrasinda belirtilen
sikayetciler bir talepte veya sikdyette bulunmaktan 6tlirli zarara maruz birakilamazlar.
Bununla birlikte, yargi makamin 6nline cikarildigi zaman nezarette bulundugu sire
icinde kendisine yapilan muamele hakkinda beyanda bulunma hakkina sahiptir.

Yasak Sorgu Usulleriyle Elde Edilen Delillerin Dosyadan Cikarilmasi

Delillerin toplanmasi sirasinda yukarida agiklanan hak ve glvencelere uyul-
mamasi, zanl veya sanigin aleyhine bu tir delillerin kabul edilmesine karar verilir-
ken dikkate alinmasi gerekir. ilke 27, kanitlarin elde edilmesinde bu ilkelere aykiriligin,
boylesi kanitlarin kabul edilebilirligini belirlerken géz 6nline alinmasinin gerektigini
belirtmektedir.

CMUK

ifade alma ve sorguda yasak usuller:

MADDE 148. - (1) SUphelinin ve sanigin beyani 6zgir iradesine dayanmalidir.
Bunu engelleyici nitelikte kotlu davranma, iskence, ilag verme, yorma, aldatma,
cebir veya tehditte bulunma, bazi araglari kullanma gibi bedensel veya ruhsal
miidahaleler yapilamaz.

(2) Kanuna aykiri bir yarar vaat edilemez.

(3)Yasak usullerle elde edilen ifadeler riza ile verilmis olsa da delil olarak deger-
lendirilemez.

(4) Mudafi hazir bulunmaksizin kollukga alinan ifade, hdkim veya mahkeme hu-
zurunda slpheli veya sanik tarafindan dogrulanmadik¢a hiilkme esas alinamaz.

(5) Suphelinin ayni olayla ilgili olarak yeniden ifadesinin alinmasi ihtiyaci ortaya
ciktiginda, bu islem ancak Cumhuriyet savcisi tarafindan yapilabilir.

Yasak usullerle elde edilen ifadeler riza ile verilmis olsa da delil olarak degerlendi-
rilemeyecektir. Hi¢ kimse, kendisini veya kanunda gosterilen yakinlarini suglayan bir
beyanda bulunmaya veya bu yolda delil gdstermeye zorlanamayacaktr.

Sanigin ikrari dahil, iskence, zalimane, insanlik disi ya da onur kirict muamele
ya da baska bir zor yontemiyle elde edilen kanitlar, iskence, kot muamele ya da zor-
lamayi gerceklestirdikleri iddia edilen faillerin aleyhinde yiritilen yargilamalar disin-
da, mahkemelerce kabul edilmemelidir. Her bir Taraf Devlet, iskence sonucu alindigi
ortaya cikan ifade, iskence yapmaktan sanik kimselerin aleyhine bu ifadenin alindigina
iliskin bir kanit olarak kullanilmasi disinda, hicbir yargilamada kanit olarak sunulama-
masini glivence altina alir.

Sanigin ikrari dahil, iskence ya da diger zalimane, insanlik disi ya da onur kirici
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38 | muamele sonucu elde edilen kanitlar kullanilamaz. Uluslar arasi standartlar, sadece
iskence altinda alinan ifadeleri degil, ayni zamanda zalimane, insanhk disi ya da onur
kirict muamele ya da cezalarla elde edilenleri de kapsayacak bicimde genistir. Bu bag-
lamda, zorlayici olmakla birlikte iskence ya da zalimane, insanlik disi ya da onur kirici
muamele boyutuna varmayan bir davranis da dahil, herhangi bir bicimde zorlama bulun-
masi halinde, itirafin kabul edilmemesini gerektirmektedir.

Bu stirecin dogru sekilde isletilebilmesi amaciyla dngorilen:

17.2 Baski altinda elde edilen kanitlarin dosyadan ¢ikariimasi

iskence olusturmayan ancak kanit elde etme yéntemi olarak yasaklanmis olan
cesitli baski bicimleri vardir ve bunlar da elde edilen kanitlarin gegerliligini bozar. insan
Haklari Komitesi baski altinda elde edilen kanitlari kullanma yasagini, “hukuk, iskence
ya da diger yasak muamelelerle elde edilen ikrarlarin ya da ifadelerin bir davada kabul
edilmesini yasaklamalidir” diyerek genisletmistir. Komite soyle demistir: “hukuk, her-
hangi bir ... baski bigimiyle... elde edilen kanitlarin bitindyle kabul edilemez oldugu-
nu belirtmelidir” Komite, ayrica “baski altinda elde edilen ikrarlarin yargilamalardan
sistematik olarak dislanmasi gerektigini...” belirtmistir.

Savcilar, stphelinin insan haklari ciddi surette ihlal edilerek yasadisi yontem-
lerle elde edildigini bildigi veya makul sebeplerle inandigi kanitlara sahip olmasi ha-
linde, bu tiir yontemleri kullananlarin adalet 6niline cikarilmasi icin gereken bitin
onlemleri alirlar.

Tutuklu Saniklar

Adil yargilanma hakki gergevesinde saniklara taninmasi gereken haklarin ya-
nisira tutuklu saniklar icin ek giivenceler saglanmalidir. Bu ek koruyucular adil yargi-
lanma hakki kapsaminda kabul edilen ve yukarida agiklanan masumluk karinesinin
geregidir. Asagida, tutuklu saniklarin sahip oldugu haklar masumluk karinesi ve tutuk-
lamanin niteliginden hareketle ele alinacaktr.

Tutuklama

Bir su¢ nedeniyle mahkim edilme durumu harig, kisinin 6zglrliginden yoksun bira-
kilmasini ifade eder. Tutuklu saniklardan kasit yargilama siirerken yukarida bahsi ge-
¢en haklar gozaltina alinan kisileri zanhlari da kapsarken asagida agiklanacak hususlar
yargl merci tarafindan tutuklu yargilanmasina karar verilen kisilerdir.

Tutma ve Hapsetme

Tutma terimi, bir kisinin mahkGmiyet disinda bir nedenle 6zgirligliinden yoksun
birakilmasini ifade eder. Hapsetme terimi ise bir kisinin bir su¢ nedeniyle mahk{im ol-
mas! sonucu 6zglrliginden yoksun birakilmasi icin kullanilir. Hapsetme, 6zgurlGgin
yargilama ve mahk{miyet sonucu kisitlanmasini ifade ederken, tutma ceza muhake-
mesi baglaminda ilk ve son sorusturma sirasinda 6zgurlikten yoksun birakilmayi ifade
eder.



Tutukevi

Bu noktada, tutukevi tanimlanirken ceza infaz kurumundan da ayriminin yapil-
masinda blytk 6nem vardir. “Ceza infaz kurumu” mahkeme tarafindan hirriyeti bag-
layici cezaya ¢arptirilan hiikiimlilerin, cezalarinin infaz edildigi yerlerdir. “Tutukevi”
ise, mahkeme tarafindan verilen tutuklama kararlarinin infaz edildigi yerlerdir. Her
ne kadar, iki kurum arasinda amag bakimindan fark bulunsa ve farkl islevlere sahip
olsalar da kimi zaman bu iki kavram birbirine karistirilmaktadir.

Tutklamanin Niteligi

Adil yargilanma hakki kapsaminda tutuklu saniklarin sahip oldugu haklar de-
gerlendirilirken tutuklamanin niteliginin mutlak bir sekilde géz 6éniinde bulundurul-
masi gerekmektedir.

Ozgiirliik ve Giivenlik Hakki

Tutuklama, genel bir tabirle, 6zglrlik ve glvenlik hakkina getirilen bir sinirla-
madir. Ozgiirliik ve giivenlik hakki kisilerin sahip oldugu temel insan haklari arasinda
yer almaktadir. Bununla birlikte, s6z konusu hak mutlak olmayip, uluslar arasi ve ulu-
sal hukukta bir takim istisnalar dngoriilmektedir. Ancak, kamu makamlari dnceden
belirlenmis bazi durumlarda kisileri 6zgirliklerinden yoksun birakabilirler. Uluslar
arasi ve ulusal hukuk, yetkililerinin kisi 6zgtrlGgu Gzerine sinirlamalar koyabilecekle-
ri ve kisileri tutuklayabilecekleri bazi durumlarin varhgini tanimaktadir. Ancak belirt-
mek gerekir ki, bu durumlar acgikca ve sinirli olarak sayilmis ve bir takim sartlara tabi
tutulmustur. Uluslar arasi ve ulusal hukukta, kisilerin hem hukuka aykiri ya da keyfi
olarak 6zgurliklerinden yoksun birakilmamasini glivence altina alan ve hem de tutu-
lan kisinin haklarinin baska bicimlerde ihlal edilmesine karsi koruyucular getiren bir
dizi tedbir dngdérmektedir. Uluslar arasi ve ulusal hukukta yer alan hikiimlerin bazilari
bir sucla ilgili olsun veya olmasin, 6zgirligiinden yoksun birakilan herkese uygulanir.
ilk olarak, tutuklamanin niteliginin ve tabi tutuldugu sartlarin belirlenmesi agisindan
uluslar arasi ve ulusal hukukun ele alinmasi gerekmektedir.

AiHS’in Ozgiirlik ve Givenlik hakki bashg altindaki 5. Maddesinin 1. Fikrasi
herkesin 6zglrliige ve kisi glivenligine hakki oldugu belirtmekte ve bu hakkin hangi
hallerde sinirlandirilabilecegini 6ngormektedir. 5. Maddenin ilgili fikrasi su sekildedir:

Madde:5- Ozgiirliik ve Giivenlik Hakki

“1. Herkesin ozgurlige ve kisi glivenligine hakki vardir. Asagida belirtilen haller
ve kanunda belirlenen yollar disinda hi¢ kimse 6zgurligiinden yoksun birakila-
maz.

a. Kisinin yetkili mahkeme tarafindan mahkum edilmesi Gzerine usuliine uygun
olarak hapsedilmesi;

b. Bir mahkeme tarafindan kanuna uygun olarak verilen bir karara riayetsizlik-
ten dolayi veya kanunun koydugu bir yikimlilGglin yerine getirilmesini sagla-
mak icin gozaltina alinmasi veya tutuklanmasi;

c. Bir sug islendigi stiphesi altinda olan veya sug islemesine ya da sucgu isledikten
sonra kagmasina engel olmak zorunlulugu inancini doguran makul sebeplerin
bulunmasi dolayisiyla, bir kimsenin yetkili adli merci 6niine gikariimak Gzere
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40 I gbzaltina alinmasi ve tutuklanmasi;

d. Bir kiigiguin gozetim altinda egitilmesi veya gbzaltinda tutulmasi konusunda
karar verecek olan yetkili merci éniine ¢ikarilmasini saglamak lzere, kanuna
uygun olarak verilmis bir karar geregince alikonulmasi;

e. Bulasicl hastalik yayabilecek bir kimsenin, bir akil hastasinin, bir alkoligin,
uyusturucu maddelere bagimli bir kimsenin veya yersiz yurtsuz kisilerin kanuna
uygun olarak gozaltina alinmasi;

f. Bir kimsenin Ulkeye usuliine uygun olmayarak girmekten alikonulmasi veya
hakkinda sinir disi etme ya da geri verme isleminin ylratilmekte olmasi nede-
niyle usuliine uygun olarak goézaltina alinmasi ve tutuklanmasi.

Fikra hiikimlerinden de goriilecegi lizere, soz konusu hakkin sinirlandirilabile-
cegi durumlar tek tek sayilmistir. Bu durumlar disinda herhangi bir sekilde 6zgurlik ve
glvenlik hakki sinirlandirilamaz.

5. Maddenin devam fikralarinda ise, tutuklanan kisilerin sahip olduklari bir ta-
kim haklara yer vermektedir. Maddenin devami su sekildedir:

2. Tutuklanan her kisiye, tutuklanmasini gerekli kilan sebepler ve kendisine yo-
neltilen her tirli suglamalar en kisa zamanda ve anladigi bir dille bildirilir.

3. Bu maddenin 1/c fikrasinda aciklanan sartlara gore tutuklanan veya gozal-
tina alinan herkes hemen bir yargi¢ veya adli fonksiyon yapmaya kanunla yet-
kili kihnmis diger bir gorevli 6nline cikarilir. Kendisinin makul bir siire icinde
muhakeme edilmeye veya adli kovusturma sirasinda serbest birakilmaya hakki
vardir. Saliverme, ilgilinin durugmada hazir bulunmasini saglayacak bir teminata
baglanabilir.

4. Tutuklanma ve gozaltina alinma nedeniyle 6zgirligiinden yoksun kilinan
herkes, 6zgirliik kisitlamasinin kanuna uygunlugu hakkinda kisa bir siire iginde
karar verilmesini ve kanuna uygun goriilmemesi halinde serbest birakilmasini
saglamak igin mahkemeye basvurma hakkina sahiptir.

5. Bu maddenin hikimlerine aykiri olarak bir tutuklama ve gézaltina alinma
isleminin magduru olan herkesin tazminat istemeye hakki vardir.

Kisisel ve Siyasal Haklar Sézlesmesi’nin Ozgiirliik ve Giivenlik Hakki bashgi al-
tindaki 9. Maddesi de s6z konusu hakka iliskin hiikiimleri diizenlemektedir:

9. Madde
Ozgiirliik ve giivenlik hakki

1. Herkes kisi 6zgurlugi ve kisi glivenligi hakkina sahiptir. Hi¢ kimse keyfi olarak
gbzaltina alinamaz veya tutulamaz. Hig kimse hukukun 6ngordiigii sebepler ve
usuller disinda 6zglrlugiinden yoksun birakilamaz.

2. Gozaltina alinan bir kimse, gbzaltina alinma sebepleri hakkinda gézaltina alin-
digi sirada ve kendisine isnat edilen suglar konusunda derhal bilgilendirilir.

3. Cezai bir fiilden 6tiirt gbzaltina alinan veya tutulan bir kimse derhal bir yargig



veya hukuken yargilama yetkisine sahip diger bir gorevli ontine cikarilir ve bu
kimse makul bir stirede yargilanma veya saliverilme hakkina sahiptir. Yargilanan
bir kimsenin tutuklanmasi genel bir kural olamaz; yargilamanin her asamasinda
tutuklunun saliverilmesine karar verilebilir; saliverilme bu kimsenin durusmaya
gelmesini saglamak ve mahk(m edilmesi halinde hilkmin infazini temin etmek
icin teminata baglanabilir.

4. Gozaltina alinarak veya tutularak 6zgirligiinden yoksun birakilan bir kimse,
tutulmasinin hukukiligi hakkinda hemen karar verebilecek ve eger tutulmasi
hukuki degilse saliverilmesine hiikmedebilecek bir mahkemeye basvurma hak-
kina sahiptir.

5. Hukuka aykiri olarak gozaltina alinmaktan veya tutulmaktan magdur olan bir
kimse icrasi mimkiin bir tazminat hakkina sahiptir.

KKTC Anayasasi’nin Kisi Ozgiirligii ve Glivenligi bashig altindaki 16. Maddesi
ozgurluk ve glvenlik hakkini diizenlemektedir. Maddenin 1. Fikrasi herkesin kisi 6z-
glrligi ve givenligi hakkina sahip oldugunu belirtmekte; 2. Fikrasi ise hangi hallerde
hakkin sinirlandirilabilecegini 6ngérmektedir. S6z konusu fikralar su sekildedir:

Kisi Ozglirligi ve Givenligi

Madde 16

(1) Herkes kisi 6zgurligi ve givenligi hakkina sahiptir.

(2) Bir kisi, yasa ile ongoériilmek ve yasanin gosterdigi bicimde olmak kosuluyla, an-

(a)
(b)

(f)

cak asagidaki hallerde 6zglrligiinden yoksun birakilabilir:
Yetkili mahkemece hakkinda hiikiim verilmis bir kisinin tutuklulugu;

Mahkemece verilmis yasal bir emre uymamaktan dolayi bir kisinin yakalanmasi
veya tutuklulugu;

Bir kisinin, sug isledigi makul stiphesi Uzerine, yetkili yargi mercii 6niine getiril-
mesi amaciyla veya sug islemesini 6nlemenin veya isledikten sonra kagmasina
engel olmanin makul olarak gerekli gorildigi hallerde yakalanmasi veya tutuk-
lulugu;

Bir kiicliguin 1slahi amaciyla yasal bir emirle bakim altina alinmasi veya yetkili
yargl mercii 6nline getirilmesi amaciyla yasal tutuklulugu;

Bulasici bir hastalik yayabilecek kisilerin, akil hastalarinin, alkoliklerin, uyusturu-
cu madde duskinlerinin veya serserilerin tutuklulugu;

Bir kisinin, Devlet topraklarina izinsiz girmesini 6nlemek icin veya bir yabancinin
sinir disi edilmesi veya geri verilmesi islemine girisilmesi nedeniyle yakalanmasi
veya tutuklulugu;

Herhangi bir yabancinin Cumhuriyette herhangi bir maddi yuktumliltkten kur-
tulmak amaci ile Cumhuriyeti terk etmesini 6nlemek igin yakalanmasi veya tu-
tuklulugu;

Birden fazla uyruklu Cumhuriyet yurttaslarinin, uyrugunda bulunduklar diger
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42 I ilke yasalari karsisinda islemis olduklari suglar nedeniyle haklarinda verilmis
mahkeme kararlarinin, Kuzey Kibris Tirk Cumhuriyeti ile o llke arasinda adli
yardim ve mahkeme ilamlarinin karsilikli tenfizi antlagsmasi bulunmasi kaydiyla,
Kuzey Kibris Tirk Cumhuriyeti’nde infazi igin tutuklulugu

Maddenin devaminda ise tutuklanan kisilerin sahip olduklari haklari diizenle-
mektedir:

(3) Kimse, 6liim veya hapis cezasini gerektiren bir sugiisti halinde, yasa
ile kondugu zaman ve gosterildigi usul mistesna, yasanin gosterdigi usul-
lere uygun olarak ve gerekge, yargic kararina dayanarak diizenlenmis adli
bir belge bulunmaksizin yakalanamaz.

(4)  Yakalanan veya tutuklanan kisinin durumu, sorusturmanin kapsam
ve konusunun agiga ¢ikmasinin sakincalarinin gerektirdigi kesin zorunluluk
disinda, yakinlarina en erken bir zamanda ve siiratle bildirilir.

(5) Yakalanan veya tutuklanan herkese, yakalanmasini veya tutuklanma-
sini gerektiren nedenler, yakalanmasi veya tutuklanmasi sirasinda anladigi
dilde bildirilir ve herkes, kendisinin veya yakinlarinin segtigi bir hukukgu-
nun hizmetinden derhal yararlandirilir.

(6)  Yakalanan kisi, yakalandiktan sonra mimkin olan en kisa zamanda
ve daha once saliverilmedigi takdirde her halde yirmi dort saat gegmeden
bir yargi¢ 6nline ¢ikarihr.

(7) Yargig, derhal, yakalanan kisinin anladigi dilde yakalanma nedenlerini

sorusturur ve en kisa zamanda ve herhalde yargi¢ 6niine ¢ikma tarihinden
baslayarak li¢ glinii gegmeyen bir siire icinde, uygun gorecegi kosullarla
yakalanani ya saliverir veya yakalanma nedeni sug¢ hakkindaki sorusturma
tamamlanmadigi takdirde, yakalanmanin devamina karar verir. Yargic, her
defasinda sekiz glini gegmemek kosuluyla, bu yakalanmanin devamina
karar verebilir.

Ancak, yakalanma veya tutuklanma siresinin toplami, yakalanma
tarihinden baslayarak ¢ ayl gecemez ve bu siirenin sonunda yakalamayi
veya tutuklamayi uygulamakla gérevli kisi veya makam, yakalanan veya tu-
tuklanan kisiyi derhal serbest birakir.

(8)  Yargicin (7). fikraya gore verdigi kararlara karsi istinaf yolu kapatila-
maz.

(9)  Yakalanmasi veya tutuklulugu nedeniyle 6zgirliginden yoksun bira-
kilan herkes, tutuklulugunun yasaya uygunlugu hakkinda bir mahkemece
sliratle karar verilmesi igin, yasal yollara basvurma hakkina sahiptir. Tutuk-
lulugu yasaya aykiri géruldigi takdirde, serbest birakilmasi mahkemece
emredilir.

(10) Bu madde kurallarina aykiri olarak bir yakalanmanin veya bir tutuk-
lulugun magduru herkes, dava agmak suretiyle tazminat alma hakkina sa-
hiptir.



Bahsi gecen uluslar arasi ve ulusal diizenlemelerde 6zgurlik ve glivenlik hak-
kinin sinirlandirilabilecegi tiim durumlar ve kosullar yer almaktadir. Ancak, bu ¢alisma
amaclari bakimindan sanik haklariile ilgili olarak sadece ‘bir kisinin, suc isledigi makul
sUphesi Uzerine, yetkili yargi mercii 6nline getiriimesi amaciyla veya sug islemesini
Oonlemenin veya isledikten sonra kagmasina engel olmanin makul olarak gerekli go-
raldigi hallerde yakalanmasi veya tutuklulugu’ ele alinacaktir. Bu baglamda, bir ceza
muhakemesi tedbiri olarak tutuklamanin niteligine ve amacina deginmeden 6nce ce-
za muhakemenin amaci belirtilmelidir. Ceza Muhakemesinin amaci, en genel tabirle,
sanigin sucglu olup olmadigini arastirmak; suclu ise cezalandirmak, sugsuz ise beraat
ettirmektir. S6z konusu amaca ulusmak icin ise, saniga yonelik bazi zorlayici tedbirle-
rin alinmasi, duruma ve kosullara gére zorunlu olabilmektedir. iste bu tedbirlerden biri
yukarida aciklandigi gibi tutuklamadir. Maddi gergegin ortaya ¢ikarilmasini amaglayan
ceza yargilamasinda genel amag olarak 6n plana ¢ikan kamu yarari ve kamu diizeninin
saglanmasi ve korunmasi agisindan kisi hiirriyetinin kaldirilmasi, bazi kosullarin ve se-
beplerin gerceklesmesi halinde zaruri olmaktadir.

Ceza Muhakemeleri Usul Yasasi’'nda da tutuklalamaya iliskin hiktimler yer al-
maktadir:

CMUY’nin 9. maddesi her ne kadar “tutuklama” baslgini tasisa da esasen ya-
kalamaya iliskin hikimler icermektedir. Ancak belirtmek gerekir ki, burada bahsi ge-
cen tim kurallar ve haklar gerek yakalama gerek gozaltina alma gerekse de tutuklama
acisindan ele alinacaktir ve yasanin 23A. Maddesi incelenecektir.

Tutuklama ve Arama

9. (1) Polis memuru veya baska bir kisi, bir tutuklama yaparken, tutuklanacak
kisi, szl veya davranisi ile tutuklamayi kabul etmemesi halinde, tutuklanacak
kisinin lizerine fiilen temas eder veya kendisini tutuklar.

(2) Tutuklanacak kisi, tutuklama gabasina siddet kullanarak karsi geldigi takdir-
de, tutuklamayr yapmakta olan polis memuru veya 6teki kisi tutuklamayi ger-
ceklestirmek icin gereken her yola basvurabilir.

Ancak, bu fikranin igerdigi hig bir kural, ilgili kosullar altinda makul veya suglu-
nun tutuklanmasi i¢in gerekli olandan fazla bir gii¢ kullanilmasini hakli goster-
digi anlamina gelmez.

(3) Tutuklanan kisinin sucu fiilen isledigi esnada olmasi veya sucu islemesinden
hemen sonra takip edilmesi veya yasal nezaretten firar etmesi disinda, tutukla-
may! yapmakta olan polis memuru veya 6teki kisi tutuklanan kisiye tutuklama
nedenini bildirir.

Tutuklanan Kisilerin Karakol Veya Tutuklu Kabul Etme Yerine Gétiiriilmesi

13. Miuzekkere ile olsun veya olmasin tutuklanan bir kisi, mimkin olan en er-
ken bir zamanda polis karakoluna veya tutuklu kabul etme yerine sevk edilir
ve aleyhine olan itham kendisine bildirilir. Herhangi bir kisiye, nezaret altinda
tutuldugu sirada, kefaletle serbest birakilmasi igin gerekli adimlarin atilmasinda
yasal tavsiye almasi ve baska suretle tertibat almasi icin makul olan her kolaylk
saglanir.
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T4 | Kovusturmasi Baslatilan Veya Devam Eden Zanlinin Veya Sanigin Yargilanmaktan Kag-
masinin Onlenmesi 3, 27/1992

23A. Hakkinda mevcut yasalara aykiri hareket etmekten dolayi cezai bir sorusturma veya kovusturma
baslatilan veya devam eden bir zanl veya sanik aleyhine, herhangi bir mahkeme, tutuklu olup olmadi-
gina bakilmaksizin, asagida belirtilen kosullara bagh olarak yargilanmaktan kagmasini énleyici bir emir
verebilir:

Davasi gorusilene kadar, zanhnin veya sanigin, her ne sart altinda olursa olsun (¢ aydan fazla bir siire
olmamak kaydiyla tutuklu kalmasina;

Zanlinin veya sanigin pasaportunun polise teslim edilmesinin ve belirlenecek siire icinde Kuzey Kibris
Turk Cumhuriyeti hudutlari disina ¢cikmasinin yasaklanmasina;

Zanlinin veya sanigin sahsen veya Mahkemenin veya Mukayyitligin uygun gorecegi Kuzey Kibris Turk
Cumbhuriyeti'nde yerlesik bir veya birden fazla kisinin ve Mahkemece belirlenecek nakdi teminat
veya kefaletine veya her ikisine bagli olarak serbest birakilmasina;

Zanhnin veya sanigin belli bir bélgede ikametine ve izinsiz o bolge disina gilkmamasina;

Mahkemenin uygun gorecegi kosullarda Mahkemenin belirtecegi bir polis karakoluna isbati viicut yap-
masina.

Tutuklulugun Uzatilmasi

24, Bir Yargicin, bir kisinin tutuklandigi sucun islenmesi ile ilgili sorusturmanin
tamamlanamadigi yolunda ikna edilmesi halinde, Mifettis riitbesinden daha
dusik bir ritbede olmayan bir polis memurunun miracaati Uizerine, sorustur-
masi yapilmakta olan sucgu yargilama yetkisine sahip olup olmadigina bakilmak-
sizin, Mahkemenin uygun goérecegi sekilde her bir defada sekiz glinden fazla
olmamak tizere belirli bir siire icin tutuklunun polis nezaretinde kalmaya devam
etmesini zaman zaman uzatmasi yasaldir. Uzatma tarihini izleyen giin; birinci
glin olarak sayilir.

Yukarida bahsi gegen uluslar arasi ve ulusal dizenlemeler ile kisi 6zgurlGgu ve
glvenligi glivence altina alinmis olup, tutuklamanin ancak zorunlu durumlarda bas-
vurulabilen bir tedbir oldugu vurgulanmistir. Tutuklamanin 6n sarti olarak “kisinin suc
isledigi makul siphesinin” bulunmasi gerektigi dngorilmekte ve tutuklama kararinin
hangi amaglari gergeklestirmek igin verilebilecegi gosterilmektedir. Bu amaglar: Sani-
gin kagmasinin 6nlenmesi, taniklara miidahalesinin veya daha az kisitlayici tedbirlerle
baskalarina zarar vermesinin 6nlenemeyecegi ciddi ve acik tehlike olusturmasi gibi
hallerde, durumun bdyle oldugu varsayilir. Bu amacglar ¢ergevesinde tutuklamanin ni-
teligi aciklanmadan 6nce iki 6Gnemli hususa deginmekte fayda vardir: tutuksuz yargi-
lanma karinesi ve tutuklamanin hukuka uygunlugu.

Tutuksuz yargilanma karinesi

Yargilanan bir kimsenin tutuklanmasi genel bir kural olamaz; yargilamanin her
asamasinda tutuklunun saliverilmesine karar verilebilir; saliverilme bu kimsenin du-
rusmaya gelmesini saglamak ve mahkam edilmesi halinde hilkmun infazini glivenceye
alacak bir teminata baglanabilir.

Bir sug isnadi nedeniyle haklarinda ceza muhakemesi devam eden Kkisiler,



kural olarak tutuksuz yargilanmalidir. Kisilerin mahkeme ontline g¢ikarilmasini sagla-
mak icin gerekli oldugu takdirde istisnai bir tedbir olarak tutuklamaya imkan veril-
mektedir. Ancak buradaki “gereklilik” kavrami dar yorumlanmalidir. Bir kimsenin sug
islediginden kusku duyulmasinin, sorusturma veya iddianamenin hazirlanmasi sira-
sinda tutuklulugunu hakli gostermeye yetmemektedir. Bununla birlikte, kagmanin
onlenmesi, taniklara ve diger kanitlara midahalenin engellenmesi veya baska suc-
larin islenmesinin 6nlenmesi icin tutuklama gerekli olacaktir. Ayrica, toplum icin agik
ve ciddi bir tehlike olusturan bir kimsenin baska bir yolla durdurulmasinin mimkin
olmamasi halinde, kendisinin tutulabilmesi mimkinddr. Olayin sartlari icinde tu-
tuklama tedbirine basvurulmasi gerekli ve makul olmasi gerekmektedir. Yani, kural
kisinin tutuksuz yargilanmasi iken, ciddi bir gereklilig§in mevcut oldugu durumlarda
uluslar arasi ve ulusal hukukta 6ngoérilen amaglar igin tutuklama tedbiri uygulana-
bilir. Tutuklama 6nlemine, iddia konusu sugun sorusturulmasi ve toplumun ve mag-
durun korunmasi amaciyla ceza yargilamasinda son c¢are olarak basvurulmali ve tu-
tuklamaya alternatif tedbirler, mimkin oldugunca en erken asamada uygulanmalidir.

Uygulanan tutuklama tedbiri mimkin oldugunca kisa tutulmalidir. Bir sug isnadi
nedeniyle tutulan kimse, uluslar arasi ve ulusal hukukun 6ngordtgi istisnalar disinda,
yargilama sirerken, adaletin yarari icin yargisal ya da baska bir makam tarafindan
aksine karar verilmedikge, hukuka uygun olarak yerine getirilen yikimlulik ¢erceve-
sinde saliverilme hakkina sahiptir. Bu makam tutmanin gerekli olup olmadigini stirekli
olarak denetler.

Tutuklamanin Hukuka Uygunlugu

Tutuklama tedbiri ancak hukuka uygun olarak uygulanabilir. Tutuklama, yalniz
yasa hiklimlerine kesinlikle uygun olarak yetkili memurlarca ya da bu is icin yetkilen-
dirilmis kisilerce yerine getirilir. Kimse keyfi olarak gozaltina alinamaz, tutuklanamaz
ya da hapsedilemez.. Hukuka uygunluk hem tutuklama tedbirinin uygulanmasina ilis-
kin usuller hem de tutuklama tedbirinin kim tarafindan ve hangi sartlara tabi olarak
yerine getirilecegi acisindan 6nem arz etmektedir.

Bir kimse ancak hukukun 6ngordigi usullere uygun olarak ve bir sebebe daya-
nilarak 6zgurligliinden yoksun birakilabilir. Bu usuller sadece i¢ hukuka degil, ama ayni
zamanda uluslararasi standartlara da uygun olmak zorundadir. Uluslar arasi belgeler,
gbzaltina alma ya da tutmanin sadece keyfi olmamasini degil, ayni zamanda bir sebe-
be dayanmasi ve hukuken ongoriilmuis usullere gére yapilmasi gerektigini belirtmek-
tedirler. Bu noktada belirtmek gerekir ki sadece tutmanin keyfi olarak nitelendirilebil-
mesi acisindan hukuka uygunlugun oldugu kadar hukuka uygun icra edilse bile yetki
suistimalinin olup olmadiginin da géz 6niinde bulundurulmasi gerekmektedir. “Keyfi-
lik” teriminin yalnizca “hukuka karsi” tutma anlamina gelmedigini, ama uygunsuzluk,
adaletsizlik, 6ngorulmezlik unsurlarini da icerecek sekilde daha genis yorumlanmasi
gerektigini belirtmistir. Bu noktada belirtmek gerekir ki, bir tutuklama islemi i¢ hukuka
uygun oldugu hallerde bile, uluslar arasi standartlara gére keyfi olabilir: Ornegin, kisi-
nin tutulurken dayanilan i¢ hukuk fazlasiyla yoruma acik, muglak veya ifade 6zglrlGgu
gibi baska bir temel insan hakkini ihlal edici nitelikte ise, durum boyledir. Ayrica bas-
langicta hukuka uygun olarak gozaltina alindig1 halde yargisal bir makam tarafindan
saliverilmesine karar verilmesinden sonra tutulan kisiler, keyfi olarak tutulmus olurlar.

Tutuklama tedbirine iliskin tim bu maddi kosullarinin yani sira, tutuklama yal-
nizca bu amacla yetkilendirilmis kisiler tarafindan yerine getirilmelidir. S6z konusu ki-
siler yalniz yasanin kendilerine verdigi yetkileri kullanirlar ve bu yetkilerin kullaniimasi
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16 | yargisal ya da diger bir makamin denetimine tabi tutulur. Bu baglamda devletler ulusal
mevzuatlarinda, kisiyi 6zgurligliinden yoksun birakma emrini verebilecek memurlari
gosteren kurallar koymalhdirlar. Devletler boyle emirlerin verilebilecegi kosullari belir-
lemeli ve tutuklama ve gézaltina alma, gézetim, nakil ve hapsetme icin yetkili bitlin
kanun adamlarinin tzerinde acik bir hiyerarsi de iceren siki denetim saglayan kurallar
olusturmalidir.

ilkeler butin:
Madde 32- Tutmanin hukukiligine karsi basvurma hakki

1. Tutulan bir kimse veya avukati i¢ hukuka gore her zaman, tutmanin hukukili-
gine karsl itirazda bulunmak ve tutulmasi hukuki degilse hemen saliverilmesini
saglamak icin yargisal veya diger bir makama basvurma hakkina sahiptir.

2. Bu prensibin birinci fikrasinda belirtilen dava, siratli bir bicimde goérilebi-
lecek basit bir dava olur ve yeterli mali imkani bulunmayan tutulu kisilerden
masraf alinmaz. Bir kimseyi tutan makamlar, makul olmayan bir gecikmeye se-
bebiyet vermeden bu kimseyi tutmanin hukukiligi denetleyen makaminin 6ni-
ne getirirler.

Tutuklamanin Amaci

Tutuklama tedbirine basvurulmasinda temel amag¢ kamu yarari iken, yukarida
da belirtildigi gibi s6z konusu tedbire genel olarak iki durumda ve amacla basvurul-
maktadir. Bunlardan biri, 6zellikle sanigin kagma siphesinin bulundugu durumlardir.
Boyle bir durumda, sanigin yargilamada hazir bulunmasini saglamak amacglanmistir.
Tutuklamanin amaclarindan bir digeri ise, dava konusu olayin ve buna iliskin emare-
lerin saglikl ve etkin bir bicimde arastirilmasini ve saptamasini saglamaktir. S6z konu-
su amag sanigin delilleri karartma sliphesi oldugu durumlarda 6n plana ¢ikmaktadir.
Bahsi gecen bu durumlarda, yargi merci sanigin tutuklu yargilanmasina karar vermek-
tedir. Ancak, belirtmek gerekir ki tutuklama amag degil maddi gercegin ortaya cika-
rilmasinda, zaruri durumlarda basvurulan bir aractir. Tutuklama, muhakeme hukuku
bakimindan, vasita olma ve gecici olma 0Ozellikleri tasimaktadir. Tutuklama, sanigin
mahkemede hazir bulunmasinin saglanabilmesi; delillerin ortaya konulabilmesi veya
ileride verilebilecek hirriyeti baglayici cezanin yerine getirilebilmesi igin bir vasitadir.
Tutuklama, bu nedenle basli basina bir amac olmadigi gibi bir 6n ceza veya bir amacg
ceza da olamaz. Biitiin muhakeme tedbirleri gibi tutuklama da gegici niteliklidir. Hakh
bir neden kalmadiginda tutuklama da sona erer. Gegicilik niteligi, tutuklamanin vasita
olma ozelliginin bir sonucudur. Tutuklama nedenlerinin ortadan kalktiginin anlasiima-
si halinde, istek Uzerine veya resen tutuklama karari kaldirilabilir. Bu nedenle israrla
belirtmek gerekir ki, tutuklama bir 6n ceza veya pesin ceza olmayip, ceza muhakeme-
sinin yapilabilmesini veya muhakeme sonunda verilecek cezanin yerine getirilmesini
saglamaya yonelik ceza muhakemesi tedbiridir.

Bu baglamda, tutuklama ceza niteligini tasimadigi gibi, cezadan beklenen
amaclari yerine getirmeye yonelik de degildir. Bu sebeple, sucluyu uslandirmak (6zel
onleme) veya suc isleme egiliminde olanlari korkutmak (genel dnleme) gibi amaclar,
tutuklamanin amaci olamaz. Ayrica, toplumda biylk yanki uyandiran suglarda, tutuk-
lamanin, kamuoyunu yatistiracaginin veya baska suglarin islenmesini dnleyeceginin
— “genel 6nleme” araci olacaginin — dislintldigi; hatta sorusturmayi kolaylastirma,



ikrar saglama, devletin glclini gésterme gibi amaclarin hedeflendigi izlenimi uyan-
maktadir. Oysa tutuklama, bir ceza olmadigindan cezadan beklenen amaclar, ondan
beklenemez. Bu nedenle, tutuklama tedbiri, sadece kendine 6zgli amaclari yerine ge-
tirmeye yonelik olmalidir. Bu noktada, “tutuklu” ve “hikimli” kavramlarinin da ay-
riminin yapilmasi gerekmektedir. “Tutuklu”, suglu oldugu konusunda, hakkinda kesin
hikim bulunmayan ancak, mahkeme tarafindan ilgili mevzuatta ongorilen sebepler
nedeniyle yargilanmasi devam ederken 6zglrligliinden yoksun birakilan kisiyi anlatir.
“HUkimli” ise mahkeme tarafindan suglulugu kesinlesmis ve yine mahkeme tarafin-
dan hirriyeti baglayici cezaya carptiriimis kisiyi anlatir. Hikimld bir kisi hakkinda yet-
kili yargi merci tarafindan suglulugu konusunda verilmis hiikiim bulunmaktadir. Tutuk-
lu bir kisi hakkinda, kisinin her ne kadar suglulugu konusunda makul bir siphe bulunsa
da, kisinin suglulugu konusunda kesin bir hiikiim bulunmamaktadir.

Devletin cezalandirma hakki ile sanigin temel hak ve 6zglrlikleri catisma icinde
bulunmaktadir. Bu ¢ercevede, devlet kamu yarari ve kamu dizenini korumak igin te-
mel hak ve 6zgurltkleri sinirlandirilirken, tim diger hak ve 6zgirliiklerde oldugu gibi,
tutuklama tedbiri yerine getirilirken insan onuru ve hukuk devleti ilkeleriyle baglidir
ve bu ilkelere aykirilik arz etmeyecek sekilde hareket etmelidir.

Sonug olarak, tutuklamanin yukarida sozi edilen tiim hususlar, tutuklu sanikla-
rin durumu dikkate alinirken ve tutuklularin haklarini saptarken gézden kagirilmamasi
gereken en 6nemli hususlardan biridir.

Tutuklu Saniklarin sahip oldugu haklar ve devletin yiikiimliilligi

Tutuklu saniklara yukarida agiklanan tiim sanik haklarina ve gozaltina alinma
surecinde saniklarin sahip oldugu haklara sahip olmasinin yaninda, bir takim bagka
glivenceler de saglanmahdir.

Tutuklu saniklar yukarda agiklanan sanik haklarina sahip olmalarinin yani sira
bir takim baska ek korumalara da sahiptirler. Bu ek korumalar iki ana gruba ayrilabilir.
Birincisi, tutulma kosullari ile ilgilidir. Tutklu saniklar hikimlilerden ayri tutulurlar.
Tutulma kosullarina iliskin bu kuralin yani sira uygulanacak muamle bakimindan tu-
tuklulara ek korumlar saglanmali ve kesinlikle hikimlilere uygulanan muameleden
farklilik gostermelidir.

C- Kibris'in Kuzeyinde Adil Yargilanma Hakkina Yonelik ihlaller

Merkezi Cezaevi’'ndeki durum degerlendirilirken, suclu kabul edilmeyen tutuk-
lularin tabi olacagi sartlar ve kurallarin, hikimlilerinkinden farklilik gosterdigi esas
alinmahidir. “Farklihk”, tutuklularin hem bulundurulacagi bina ve hem de tabi olacakla-
ri kurallar agisindan mevcut olmalidir. Bu baglamda, bu iki husus, tutuklamanin amaci
ve niteligi ve masumluk karinesi dikkate alinarak incelenecek ve s6zkonusu iki kav-
ramdan hareketle, tutuklularin sahip olduklari haklar ve Merkezi Cezaevi’ndeki ihlaller
belirlenecektir.

Yurildkte olan Cezaevleri Tuzugl’'nde yetersiz de olsa tutuklular ile igili 6zel
hikimler yer almaktadir. S6zkonusu hiikiimlerin yer aldig1 bolimiin adi tutuklamanin
amacini ve tutuklularin durumunu yansitmakta, ancak sozkonusu hiikimler uygulan-
mamaktadir. Cezaevleri Tuzigl’'niin 79. maddesine gore yargilama igin tutuklananlar
mimkin oldugu kadariyla hikiamlilerden ayri tutulurlar. Bununla birlikte, Merke-
zi Cezaevi insa edilirken, tutuklularin hiktimlilerden ayri tutulacagl ongorilmis ve
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13 | tutuklulara 6zel bir bélim ayrilmisti. Ancak, su anki asamada mevcut bir tutukevi-
nin bulunmamasi ve fiili yetersizlikten dolayr Merkezi Cezaevi’nde tutuklulara tahsis
edilen boluimlerin islevini kaybetmesi nedeniyle hiikiimlller ile tutuklular bir arada
tutulmaktakdir. Bunun 6tesinde, tutuklulara ayri bir kogus dahi tahsis edilmemekte,
hiktimldlerle tutuklular ayni kogusta bulundurulmaktadir.

Yukarida da deginildigi tizere, tutuklamanin amaci maddi gercegin etkin bir sekil-
de arastirilmasidir. Tutuklamanin amaci, sanigi ne cezalandirmak ne de onu korumak-
tir. Ancak bu amag mutlak degildir. S6z konusu amag yerine getirilirken insan haklarina
saygl temel ilkedir. Bu sebeple, tutuklama tedbiri yerine getirilirken insan haklari ko-
runmali ve ihlal edilmemelidir. Yukarda aciklandigi gibi kisilerin suclulugu ispatlaninca-
ya kadar sugsuz sayllmasi uluslar arasi mevzuata goére adil yargilanma hakkinin temel
unsurunu olusturmaktadir. Kisinin yargilanmasi bitene kadar sugsuz sayillmasi teorik
bir hak degildir. Bu ilke geregi kisi “sucsuz” ve/veya “masum” sifatlarini tasirken, bu-
nunla birlikte s6z konusu kisiye suclu gibi muamele de edilmemelidir. Yani, masumluk
karinesi pratikte de sonuglar dogurmaktadir. Buna goére, tutuklu bulundurulan bir kisi-
nin sucglu gibi muamele gormesi hem yukarida bahsi gecen uluslar arasi diizenlemlere
hem de Anayasaya aykirilik arz etmekte ve de insan hakki ihlali icermektedir. Kaldi ki,
hikimla ve tutuklularin bir arada tutulmasi tutuklamanin amcinin asilmasina neden
olmakta ve heniiz suclulugu mahkeme tarafindan kanitlanmamis olan kisilerin hem
fiziki hem ruhsal agidan cezalandirilmasina yol agmaktadir.

Tutuklulara iliskin durumda, tutuklularin hikiimlilerden ayri tutulmasi yanin-
da, tutuklularin ayri kurallara ve muameleye de tabi tutulmasi gerekmektedir. Baska
bir ifadeyle, heniz suclulugu kanitlanmamis olan tutuklulara suglu gibi muamele ya-
pilmamalidir. Bu zorunluluk masumluk karinesi ilkesini icinde barindiran adil yargilan-
ma hakkinin geregidir.

Bununla ilgili olarak, Cezaevleri Tuztugl’'nde hiikiimler yer almaktadir. Bu hikimler-
le tutuklulara bazi imtiyazlar taninmistir. Tiziglin 80. maddesi geregince, tutuklular,
muayene ve mudirin onaylayacagi yonetmeliklere bagli kalmasi kosuluyla, kendileri
icin yiyecek, elbise, yatak veya baska gerekli esyayi gerektigi zaman elde edebilirler
veya alabilirler. TizGgun 83. maddesi, tutuklularin yargilanmasindan énce temas et-
mek istedikleri kisilerin misait vakitlerde ve gerekli sinirlandirmalara gére Cezaevi'ne
girmeleri icin gerekli dnlemler alinir. Tutuklularin, avukatlari yalniz olarak gérmeleri
icin, adalet kurallarina uygun oldugu derecede, dikkat gosterilecegi 6ngorilmistar.
Tuzugln genel temizlik bashgl altindaki 137. maddesine gore, tim hikimli ve tu-
tuklular, Gzerlerini temiz tutmaya ve edepli olmaya ve bu amacgla yapilan i¢ ydnetme-
liklere uymaya mecbut edilirler ve hiikiimliler ayrica Cezaevi’'nin, temizlenmesi ile
oteki islerine katilmaya da mecbur edilebilirler; ancak yargilanmayi beklemekte olan
tutuklular kendi hiicrelerini temizlemeye ve yataklarini dirmeye mecbur edilebilirler.

Onceki bélimlerde de belirtildigi izere, tutuklama amag degil, yargilmanin araci-
dir. Sanigin hirriyetinin baglanmasi sonucunu dogurmasi itibariyle ceza muhakemesi
tedbirleri arasinda en agiridir. Kamu yarari gozetilirken, tutuklama sadece kendisin-
den beklenen ve mevzuatin 6ngordigl amaci yerine getirmek amaciyla uygulanmali
ve tutuklularin bu agir tedbirden 6zgurliginden yoksun birakilma disinda etkilenme-
meleri saglanmalidir. Tutuklama bir ceza olmadigi gibi, tutuklu bulunduran kisiler de
suglu degildir. Bu nedenle, tutuklu bulunduran kisilerin yargilama sonunda sugsuz bu-
lunabilecegi gercegi gozden kagirilmamahdir.



Mevcut duruma bakildiginda, tutuklularin sahip olduklari ayri tutulma hakkinin
ihlal edildigi gérilmektedir. Tutuklularin durumu daha da agirlagtimamalidir. Goral-
mektedir ki, Merkezi Cezaevi'ndeki uygulama masumluk karinesine ve tutuklamanin
amcina ters diismektedir. Ancak, uygulamada yukarida bahsi gecen higbir imtiyaz tu-
tuklulara fiilen taninmamistir. Cezaevi makamlari bunu cezaevi biansinin fiili yeter-
sizliginden kaynaklandigini belirtmekte ve bu duruma sebep olarak hikimli-tutuklu
ayriminin “fiilen” yapilamamasi olarak gostermektedir. Hi¢ kuskusuz, masum bir kisiye
bir hikkimlG gibi muamele edilmesi kisiyi psikolojik olarak da etkilemektedir. Yasal
dayanaktan yoksun ve insan haklarini ciddi sekilde ihlal eden bu uygulama karsinda
yetkililerin derhal harekete ge¢mesi ve tutuklular i¢in bir tutukevinin saglanmasi ge-
rekmektedir.

Yargilama icin Tutuklu Bulundurulanlar

79. Yargilama igin tutuklananlar mimkiin oldugu kadariyle hiikiimla-
lerden ayri tutulurlar.

Yiyecek v.s.

80. Tutuklular, muayene ve midirin onaylayacagi yonetmeliklere bagh
kalmasi kosuluyla, kendileri icin yiyecek, elbise, yatak veya baska gerekli esyayi
gerektigi zaman elde edebilirler veya alabilirler. Ancak bu yemek, yatak veya
oteki gerekli esyanin higbir kismi baska herhangi bir tutukluya satilamaz veya
devredilemez ve bu maddeye uymayan herhangi bir tutuklunun, Madarin uy-
gun gorecegi bir siire icin yiyecek ve baska herhangi bir gerekli esya satin almasi
yasaklanir. Ancak, kendisine hikiimlilere verilen yiyecek ve 6teki gerekli esya-
nin aynisi verilir.

ezaevi Yiyecegi

81. Kendilerine yemek temin etmeyen tutuklulara 141. madde’de sap-
tanan yiyecek verilir.

Cezaevi Elbisesi Giyebilirler

82. Tutuklulardan kendi elbiseleri yeterli veya kullanilmaya musait de-
gilse veya adalet amaglari icin muhafaza edilmeleri gerekirse, Cezaevi elbisesi
giymeleri talep edilebilir.

Baskalarr ile Temas

83. Tutuklularin yargilanmasindan 6nce temas etmek istedikleri kisilerin
misait vakitlerde ve gerekli sinirlandirmalara gére Cezaevine girmeleri igin ge-
rekli nlemler alinir. Tutuklularin, avukatlari yalniz olarak gérmeleri icin, adalet
kurallarina uygun oldugu derecede, dikkat gosterilir. Ancak, temaslar, kanunun
imtiyazlarini kétiye kullanilmasi halinde Kaymakamin saptayacagi bir sireicin,
imtiyazlarin Mudir tarafindan gegici olarak kaldirilmasina baghdir.

Tebligat Yapiimasi

84. Herhangi bir davada teblig edilmesi gereken ihbar veya miizek-
kereler hiikimliolmadan cezaevinde tutuklu bulunmasi muhtemel bir davaciya
teblig icin cezaevine ibraz edildiginde, tebli§ memurunun tutuklu ile usulsuz
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90 I goérismede bulunmasini 6nlemek icin konulacak gerekli sinirlandirmalar altinda
tebliglerine misade edilir.

Savunmanin Hazirlanmasi

85. Gozaltinda bulundurulan ve bir avukat veya arkadasinin hizmetini
temin etmeyen herhangi bir sanigin savunmasini hazirlamasi icin Mudur, tutuk-
lunun Celpname icin miiracaatta bulunmasi amaciyle, gézetim altinda mahke-
meye gitmesine misaade eder.

Celpnamenin Tebligi

86. Celpnameleri lcretsiz olarak teblig etmekle ilgili herhangi bir
yetkiye bagh kalinmasi kosuluyla, sanik celpnamelerin tebligi icin gerekli tedbiri
alir veya polis tarafindan teblig edilmesini isterse.

Yargilanmak igin Tutuklu Olanlarin isledigi Suclar

87. Yargilanmak igin tutuklu bulunan ve B, C ve D eklerinde gos-
terilen suglardan birini isleyen bir kisi icin duruma gore 146 veya 147. madde
uyarinca, Mddydir, islem yapabilir ve tutukluyu usulline uygun olarak cezalan-
dirabilir; bu amagla 80. madde uyarinca taninan imtiyazlar kaldirihr. Ancak, bu
maddenin igerdigi hicbir kural, sanigin Mahkeme huzurunda itham edilmesini
men etmez. Ancak, sanik bu madde uyarinca islem yapilmis herhangi bir sug
icin itham edilmez.

BOLUM Il

Sonug

Gorildigu Gzere, Kibris'in kuzeyinde tutuklu haklarina iliskin ¢cok ciddi ihlaller
soz konusudur. Gerek sorgulama asamasinda gerekse de yargilama safhasinda zanli
ve saniklarin insan haklari ihlal edilmektedir.

iskence ve kétli muamele yasagi kapsaminda énemli ihlaller bulunmaktadir.
Polis Orgiitii icerisinde iskencenin sorgulama ydntemi olarak kullanildigina ve iskence-
nin sistematiklestigine ilsikin dnemli bulgular ve iddalar vardir. Bu ¢ergevede yukarida
aciklanan uluslar arasi ve ulusal belgeler cercevesinde Devletin iskence iddialarinin a-
rastirilmasina ve iskenceyi uygulayanlarin cezalandiriimasina iliskin yukamlGlGga cer-
cevesinde gerekli yasal ve idari adimlari atmadigi gériilmektedir. iskence vakalarinin
hem kendi icinde tespit edilmesi hem de genel olarak iskencenin dnlenmesine iliskin
gereken tedbirler alinmamaktadir.

Merkezi Cezaevi icerisinde de kotlii muamele kapsamina giren bircok uygula-
ma ve eksiklik s6z konusudur. Hikiimli ve tutuklularin tutuldugu kalabalik, sagliksiz
ve insanlik onurunu zedeleyici kosullar bu kapsamda degerlendirilmelidir. Merkezi
Cezaevi icerisinde etkin saglik hizmeti de hikimli ve tutuklulara verilmemektedir.
Saglik hizmetlerine erisimdeki eksiklikler ve mevcut verilen hizmetin niteligi hikimli
ve tutuklularin saghk hakkini ihlal etmektedir.

Tutuklu haklarina iliskin olarak, adil yargilanma hakkina iliskin de ihlaller s6z
konusudur. Sorgulama safhasina iliskin olarak, iskence yasagina yonelik ihlaller para-
lelinde adil yargilanma hakki kapsaminda uluslar arasi ve ulusal belgelerde de kabul



edilmis masumluk karinesinne ve adil yargilanma agisindan kabul edilen susma hakki,
ikrara zorlanmama hakki, iskence yasagi, avukatla gortisme hakki gibi hususlara iliskin
ihlaller vardir. iskence sonucu hukuka aykiri olarak elde edilmis delillerin yargilama
safhasinda kullanilmasi agisindan da ihlaller ortaya ¢ikmaktadir.

Yargilama safhasinda, tutuklu yargilanan saniklara iliskin olarak ise Merkezi
Cezaevi’'ndeki uygulamalarla adil yargilanma hakki ihlal edilmektedir. Yukarda da agik-
landigi gibi, masumluk karinesi bir kisinin sadece “masum” olarak nitelendirilmesini
degil yargilanip suclulugu ispat edilinceye kadar “suglu” gibi muamele gormemesini
de kapsamaktadir. Bu cercevede, tutuklularin hiikiimliler ile bir arada tutulmasi ve
hiktmlilere uygulanan kural ve islemlere tabi tutulmalari adil yargilanma hakkini ih-
lal edici nitelik tasimaktadir.

Tim bunlara karsin, Devletin s6z konusu bu ihlallerin ortadan kaldirilmasina
yonelik politik iradesi ve eylem plani bulunmamaktadir.

Bununla birlikte, toplum iginde 6tekilestirilen gruplar arasindan yer alan mah-
kum ve tutuklara yonelik bu ihlaller a¢csindan toplumsal baski araglari olusturulama-
maktadir. Ozellikle vurgulamak gerekir ki, tutuklu haklarina iliskin kilit &neme sahip
belli meslek guruplarinin; 6zellikle avukatlarin ve doktorlarin ve bu meslek gruplarina
iliskin 6rgttlenmelerin mevcut sorunlara iliskin daha aktif rol almasi gerekmektedir.

Son olarak belirtmek gerekir ki, KKTC’nin taninmamasi ve bu sebeple uluslar
arasi hukukun ve denetim mekanizmalarinin disinda birakilmasi, Kibris'in kuzeyinde
s0z konusu bu ihlallerin 6niine gecilmesi acisindan énemli engellerden birini teskil
etmekte ve bu noktada uluslar arasi topluma biytk rol diismektedir.
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Translated: Seving insay

Bu yazida derlenen metinde kullanilan terminoloji Avrupa Birligi (AB) tarafindan desteklenen projelerden hiri olan “Kibris'in Kuzeyinde insan Haklarinin
Haritalandinimasi Projesi” kapsaminda Kibrish Tiirk insan Haklan Vakfi ve yazarlarin sorumlulugu altindadir. Bu yayinin igerigi hichir sekilde Avrupa
Komisyonuna atfedilemez. AB, iiyesi olarak sadece Kibris Cumhuriyeti'ni tanir, “Kuzey Kibris Tiirk Cumhuriyeti”ni tanimaz. 389/2006 sayili Konsey
Tiiziigiiniin 1(3) maddesine gdre “bu katkinin saglanmasi bu bdlgelerde Kibris Cumhuriyeti disindaki kamu otoritesini tanima anlamini tagimaz”.

The texts compiled in this publi the terminology used lay in the sole responsibility of the author(s) and/or the Turkish Cypriot Human
Rights Foundation as one of the beneficiaries of the EU funded project “Mapping Human Rights in the Northern Part of Cyprus”. In no way can the
content of this publication be attributed to the European Commission. The EU does not recognise the “Turkish Republic of Northern Cyprus” but only
the Republic of Cyprus as its member state. According to article 1(3) of Council Regulation 389/2006 “the granting of such assistance shall not imply

recognition of any public authority in the areas other than the Government of the Republic of Cyprus”.
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o8 | The Turkish Cypriot Human Rights Foundation (TCHRF) has completed a two year
project, Mapping Human Rights in North Cyprus. This project was funded by the
European Union’s financial aid for the Turkish Cypriots.

The project contains human rights reports under eleven headings:

Minority Rights; Children’s Rights;, Detainee Rights; Trafficking in Persons for the
Purpose of Sexual Exploitation; Rights of the Migrant Workers; Property Rights;
Women’ s Human Rights ;Persons with Disabilities; Refugee Rights; Lesbian, Gay,
Bisexual and Transgender Persons; Rights of the Missing Persons and their Families.

These reports are an objective and detailed account of the “map” of human rights
in North Cyprus with a view to raising the standard of human rights to European
and international levels and they will be shared with the public and all relevant
stakeholders both in Turkish and English languages.

We wish to express our sincere thanks to the following people for their contribution
in different capacities to this work, which we believe will be a vital vehicle to transport
the level of human rights in our country to a much higher and desired level.
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DEMETRIOU, REBECCA BRYANT HATAY, TUFAN ERHURMAN, DOGUS DERYA, TEGIYE
BIREY, SEFIKA DURDURAN, UMUT BOZKURT, ERDOGAN UZUNAHMET, HURREM
TULGA, iLKER GURESUN.
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PART |

Introduction

People, who are as a measure deprived from liberty, have fundamental
human rights during the detention period. There are issues arising from rights and
prohibitions, and in relation to the nature of the detention and/or caused as a result
of detention. This study will consider different examples of rights and prohibitions,
and examine the detainee rights in the context of prohibition of torture, the right to a
fair trial, the right to health and the right to respect to family and private life. The right
to fair trial which constitutes an important part of the study of the rights of detainees
will be also included in this report. This study will look at rights of detainees in both
interrogation stage (police stations) and trial stage (central prison).

Rights of the accused in the context of detainee rights, include the trial in
criminal proceedings, and as well as the investigations done by the police before trial
and other stages outside the trial. Terms referred in this study will be explained in
order to determine the areas of implementation of rights and safeguards in relation
to detainees.

Accusation

Accusationis to put the burden of an act (activity) on one person and to lawfully
allege that someone has performed the act of offence which is one of the elements
of criminal liability. This means that the crime can be conducted in pecuniary and
incorporeal aspects.

The right to learn the accusation includes the right of the accused to learn the offence
(act) s/he is being accused of. Therefore at the beginning of the interrogation, the
accused must be informed of charges against her/ him.

Charge

The word ‘charge’ describes the accusation and to put the burden of a crime
onto someone. The word ‘charge’ under criminal law refers to the notification by the
authority that someone has committed a crime. The meaning of the word ‘charge’,
the pecuniary and procedural conditions for charge and the ‘authority’ authorised
to make the charge can differ in different law system. In northern part of Cyprus,
the Criminal Procedure Law (CPL) regulates charges against detainees and includes
related provisions under Sections 37, 38 and 39 of the Commencement of Criminal
Proceedings and Process to Compel Appearance. Under Section 37 of the CPL, criminal
proceedings are brought against a person by the court. This section reads as:

37. Subject to the provisions of any other Law, criminal proceedings against any person shall

commence by a charge preferred before a Court against such person.

Sections 38 and 39 regulate charges which can generally be described as an accusation
document. Under the CPL, charge means the accusation in writing of an offence
with which an accused person is charged in a summary trial or a preliminary inquiry.
The law imposes the conditions relating to the form of the charge and its pecuniary
conditions. The Sections read as:

38. Every charge shall be in the prescribed form; it shall be signed by or on behalf of the

person preferring the same and where a charge is preferred by a Department such charge

shall be signed by a representative of the Department; it shall state the name of the Court
before which the summary trial or preliminary inquiry is to take place and shall also contain
the following particulars:-
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(a) the name and description of the accused as known to the prosecution which shall be
reasonably sufficient to identify him;

(b) the offence or offences with which the accused is charged containing the particulars set
out in section 39 of this Law.

39. The following provisions shall apply to all charges and, notwithstanding any Law or rule

of practice, a charge shall, subject to the provisions of this Law, not be open to objection in

respect of its form or contents if it is framed in accordance with the provisions of this Law.
For the purposes of this study the concept of charge will be examined without
adhering to its meaning in Criminal Procedure Law. In addition to the notification
of the allegation as to one person accused of committing a crime by the competent
authority, conditions that affect the suspected will be considered under this study.
An example that can be assessed in the scope of charge includes issuing a warrant of
arrest against a person who committed a crime, formal notification of a case against
a person, application of a defence attorney by the person who was reported to the
police and after that a file was opened by the prosecutor’s office.

Criminal Proceeding

‘Criminal proceedings’ include commencement of any procedure in any court
against a person who is suspected to commit a crime against the law and this also
includes preliminary inquiry. However, for the purposes of this study, similar to charge,
criminal proceeding will also be interpreted in a wider concept without adhering to
the CPL.

Crime

Crime, prohibited by the law, is an act or a failure to act which is attached
with penal sanction. Criminal Law describes ‘crime’ as an act, attempt or negligence
punishable by the Law.

In terms of the accused rights and in the framework of fair trial, the act of a
charge has to be related to the crime.

States under the domestic law are free to provide regulations including
punishment in any law and in connection with this to describe the elements combined
on the basis of allegation. Acts that constitute crime are stated in the criminal act. An
act definitely has importance in its classification in the domestic law. However, the
implementation area of the safeguards relating to fair trial is not limited with the
classification made in domestic law. For this reason, whether an act is a crime or not
should be determined autonomously from domestic law.

There are 3 main criteria to determine whether a charge is related to the
crime. These are classification in the domestic law, type of the crime and form and
burden of the punishment.

Classification in the Domestic Law

This classificationisimportant when the actis not defined ascrime. Ifthe charge
is not classified as a crime, it is not determinant in implementation of the safeguards
in the context of fair trial. Otherwise, the state can escape the implementation of the
safeguards relating to the right to a fair trial by redefining and changing classification
of crime.

Type of the Crime

Two criteria have to be taken into consideration in relation to the type of the
crime: The scope of the norm violated and the purpose of the punishment.

The Scope of the Norm Violated

If the norm has a specific effect that does not relate to a specific group, the act
is described under the scope of ‘crime’.



The Purpose of the Punishment

If the purpose of the punishment is ‘to punish’ and ‘to deter’, then the act is
in the scope of the crime.

The Form and the Burden of the Punishment

Being deprived of liberty, when applied as a punishment is considered under
the scope of crime. In the framework of rule of law, when the measure of depriving
from liberty is applied as a punishment in the scope of ‘crime’, the form, the duration
and the execution of the punishment are the contrary situations that are not sufficient
to fit in the scope. There are cases when It is not necessary to physically deprive
the person of his liberty. Limitation at this point leads to the implementation of the
safeguards relating to the fair trial right.

If the punishment in question is not imprisonment or threat to imprisonment
but one that is only punishable by fine, these have to be examined whether they
are in the form of compensation against damage or mainly deterrent punishment
to prevent the repetition of the violation. The second case is only considered in the
criminal scope.

The accused

The word ‘suspect’ implies the person who is under the suspicion in the
investigation stage to have committed a crime. On the other hand, accused is the
person who is under suspicion to have committed a crime from the accusation until
the final judgment.

All the factors taken into consideration in the framework of this study are
applicable in terms of the people described as accused, suspected or suspect. This
case is applicable to both people who are detained due to a suspicion of crime and
are under police custody, and people who are decided to be tried in custody by the
competent authority but whose proceedings are not complete and therefore there
are no final judgments against them.

Who are described as the suspect and the accused?

The Law describes prosecution as the period from the moment of the suspicion
of a crime by the competent authorities until the acceptance of the information as
investigation, and the period from the acceptance of the information until the final
judgment moment.

According to the Law, suspect is the person who is under suspicion to have
committed a crime by the competent authorities (police, attorney-general) in the
investigation stage. The same person when the investigation is completed, and with
the acceptance of the information, is named as the accused after proceeding on to
the prosecution stage. This continues ftill the end of the appeal period of the case
conducted and until the final judgment is reached against the person. The person
takes the attribution of convict or criminal only when the judgment against him is final.
According to this, one person’s being the suspect or the accused only imply that state of
being under suspect to have committed a crime. With a proceeding in accordance with
the procedures in the law and the law’s general principles, no one must be deemed to
be a criminal and be treated as such that is called ‘presumption of innocence’. This is not
only a basic principle that binds public authority but it also binds all the actors of public
life (media, non-governmental organisations, parties, etc.).

To Take into Custody

Taking into custody is to deprive a person of his/her liberty with public

authority for the purpose of accusation of crime.
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1. The Prohibition of Torture and Ill-Treatment
A- The Prohibition of Torture and lll-Treatment in International Law
Universal Declaration of Human Rights (UDHR)

Article 5 - No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

The European Convention on Human Rights (ECHR)

Article 3

Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.

Most serious violation of Article 3 is torture, besides torture Article 3’s
protection also covers several different threats against human dignity and physical
integrity.

The International Covenant on Civil and Political Rights

Article 7
Prohibition of torture

No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment. In particular, no one shall be subjected without his free consent to
medical or scientific experimentation.

B- The Prohibition of Torture and Ill-Treatment in National Law

Constitution

Immunity — Section 14
(1) Every person has the right to live in peace and security, to protect and improve
his corporeal and incorporeal existence.

(2) No person shall be subjected to inhuman treatment and torture.

(3) No person shall receive a punishment which is not appropriate to the pride of
humanity.

(4) Every person’s dignity is inviolable. Every one shall have the obligation to ad-
mire and protect this.

Criminal Law

In the Criminal Law, there is no provision referring to torture. The state
including people torturing or ill treating should hold criminal responsibility. Lack of
such provision on torture is a serious deficiency. Perpetrators in the case of torture
can be punished under the provisions of other laws. However torture compared to



other kind of assault, constitutes more serious crime and law should foresee heavier
punishment. Laws must be revised and amended in order to address this issue.

C- Violations Relating to the Prohibition of Torture and Ill-Treatment in
North Cyprus

i- Police Stations

There are serious violations in the police stations regarding the prohi-
bition of

torture and ill treatment. In addition to this, there are concrete cases that torture
is used as a questioning method (interrogation method) and it became a systematic
practice. There are also serious allegations related to torture subjected by the police
forces.

It is not possible to inquire effectively and identify these allegations since
there are very serious deficiencies in accessing to information related to torture in
institutions. These deficiencies can appear in different forms. Firstly, there are serious
difficulties in obtaining doctor reports which are the most important means of proving
torture. People who have been tortured are not taken for a medical examination and
in the cases where they are taken to the doctor, they are being examined under the
supervision of the police which usually results in failure to identify assault. In addition
to this detainees only go through physical examination and are not subjected to
psychological examination which could help to identify psychological treatments used
as a torture method.

In addition to the difficulties relating to doctor reports, the state has not taken
any effective steps to investigate torture and still continues to violate its obligation to
ban torture and ill treatment.

ii- Central Prison

The right to benefit from health services in the case of an illness should be
interpreted to provide every kind of health service and care. Therightto health services
and health facilities should cover health services for basic preventive, treatment and
rehabilitation and provide effective means to reach health education for everyone
including frequent scanning programs; treatment of common diseases, discomforts,
injuries and disabilities in a suitable way, supplying of basic drugs, suitable care and
treatment for mental health. For this reason, as stated above and foreseen in the
related international and national regulations, while providing people with health
services and medical care, the state has to take into consideration all these factors
under the state’s basic obligations. The right to health and the right to benefit from
health services are one of the extensions of the health right and should respect the
principles of accessibility, admissibility and equality. cikti Therefore, health institutions
and services should be accessible for everyone without any discrimination, and it
should be both legally and in practise open to the sections of the general population
which are the most vulnerable or excluded.

The ‘entity’ which forms the most important element of the right to benefit
from health services and medical care covers general health and health care
institutions related to including health programs existing within the state’s borders.
This entity includes the conditions to protect health, hospitals, clinics and other health
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63 | institutions, specialist health staff and other professional staff and basic drugs.

Another element of benefitting from health services is ‘accessibility’ which
means that health institutions and services within the state’s judicial power should
be open to everyone’s access without discrimination. In the context of accessibility,
health institutions and services should be open to easy physical access to every
section of the society including the sections of general population which are the most
vulnerable or excluded.

In the context of the right to benefit from health services and medical care, the
elements of ‘admissibility’ and ‘quality’ should also be fulfilled. All health institutions,
property and services should respect the medical ethics and follow suitable cultural
way which is sensitive to the requirements of the cultures, gender and age and
minorities groups. It is important that privacy of these groups is respected.
Furthermore, the health institutions and services that are culturally acceptable must
be also medically and scientifically suitable. This means that there should be qualified
health staff, drugs that are not expired and approved scientifically and adequate
hospital equipment, security, drinking water and adequate condition for protection
of health.

‘The Prohibition of Discrimination’ has great importance in prison in providing
these necessary elements for the effective fulfilment of the right to all health services.
The state could provide accessible health institutions to public, however in prison
this right may not be respected and in many cases violated. The above-mentioned
matters constitute serious violations relating to the right to benefit from health
services and medical care in the Central Prison. The health authority and health
institutions must work in coordination. Doctors and other medical staff should have
adequate training. Hospital, clinics and other health institutions should have adequate
number of supporting staff, including the opening of institutions that give counselling
and mental health services, and as well as providing open access to these services
across the country. Therefore, the state’s obligation relating to right to health, which
is mentioned above should be fulfilled in the prison without discrimination. These
standards set out the basic requirements to benefit from health services. Therefore
they must be fully and effectively met in the prison. It is important that people who
are deprived of liberty have access to medical care. The convicts and detainees are
especially in a disadvantaged condition which requires special attention to improve
health standards and to take measures to fully and effectively implement the right to
benefit from health services. In this context, the state is responsible for providing the
necessary and effective health services and medical care to convicts and detainees
who are under the state’s supervision and inspection.

The Central Prison was examined and inadequate health care was identified,
for example the quality and quantity of the medical supplies was found insufficient.

Doctor’s practise in the central prison was examined. There are provisions
present, although inadequate, related to the prison doctors under the Regulations of
the Prisons, under the heading of health responsible in Section 12. According to this,
every prison doctor on duty is responsible for health, health administration and the
treatment of the convicts and detainees when they get ill. The prison doctor gives
report to the related instructions from time to time about the health conditions in
the prison such as the health conditions of the convicts and detainees, and prison
staff. Section 13 of the Regulation imposes that the prison doctor, when requested,
is responsible to directly inform the director about the health matters relating to the



prison and detainees and convicts. Section 15 of the Regulation which is under the
heading of Visits of the Prison Doctor foresees that the doctor should visit the prison
everyday on the arranged hours when this is not prevented by inevitable reasons.

However, in practice, there is no full-time prison doctor. The supervisions,
treatments and other health services for the convicts and the detainees are provided
by the doctor appointed by the Ministry of Health. The important point here is not
the institution which appoints the prison doctor or the regulation which defined the
duties of a prison doctor, but it is the issue of effective the medical treatment of the
convicts and detainees. At this point, one of the difficulties in relation to prison is
that the prison doctor visits only on two days of the week, which are Monday and
Thursday. The doctor should diagnose every kind of physical and mental illness of the
convict, take every precaution necessary and visit these convicts regularly in suitable
conditions for the hospital standards. However, the medical treatment and supervision
of the convicts are constrained in the Central Prison. This limitation is not acceptable
based on the importance and necessity of health care. The limited resources of health
service staff and limited access to medical treatment in the Central Prison violates
right to health.

The doctor visits are limited and inadequate. In addition to this, the violation
of health right, the absence of a permanent prison doctor at the central prison can
lead to very serious violation of right to health and threaten right to life. In the case
of an urgent case regarding the health of the convicts in the prison, there is no
immediate effective intervention available in the prison. Furthermore, according to
Section 27 of the Regulations of the Prisons, although the convicts and detainees
have to go through health checks by the prison doctor before they are admitted to
the institution, in practice, since there is no full-time prison doctor, the convicts and
detainees are admitted into the institution without doctor control and/or isolated
until a doctor arrives. This kind practise of accepting the convicts and detainees
into the prison without health check carries the risk of infections spreading to other
convicts.

A person’s right to benefit from health services includes the right to have a
health protection system that provides equal access for people to achieve the highest
possible level of health status, therefore the presence of prison doctor is importance.
In order for people to have the most advanced level of health status and necessary
protection they require to receive information in health related issues. Therefore, the
limited visits of the prison doctor to the central prison limit the access of the convicts
and detainees to this information and violates right to health.

In the scope of the medical care only the presence of the prison doctor is not
effective. In this context, there is also need for health care staff to be present in the
prison. However, the examination of the Regulations of the Prisons and its provisions
relating to health services and medical care show that this matter is not regulated
under the law. Under the Regulations, the health issue is regulated in an inadequate
and evasive way. In order to meet the requirements of health right, the state has
the obligation to treat all individuals equally and ensure all can benefit from right to
health. Therefore, the state should provide same level of health services regardless
of whether individual is free or deprived of liberty. The living conditions in the prison
should meet the standards. In addition to the presence of the prison doctor, the
presence of the pharmacist is another important issue. There are obligations such as
the issue of possession of medicine in the institution, informing of the prison doctor
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70 | at the times required to buy the necessary drugs, preparation of the drugs according
to the prescriptions given by the prison doctor and their distribution to the patients
in the amounts which is determined by the prison doctor. There is no health staff
apart from the prison doctor in the central prison, and since there is no pharmacist,
the drugs to the convicts are given by the ‘infirmary sergeant’. In many cases drugs
are given to the convicts by people who have no expertise and knowledge on this
subject, which threatens human life, and health of the convicts is disregarded and put
in danger.

Besides the presence of the doctor and pharmacist in the prison which is
the minimum obligation of the state, all convicts and detainees should benefit
from specialist dentist care. However, it is observed that this right is not effectively
implemented in the central prison.

Convicts who are ill and need specialist treatment must be submitted to an institution
with adequate facilities related to the disease. In urgent cases, the convicts and
detainees are immediately sent from the Central Prison to the hospital. However, in
this case the small number of prison staff who can accompany patients causes serious
delays.

In addition to this, although there is provision under the Regulations on the issues of
supervision, this is not implemented in practice. The reasons for lack of supervision
could be the insufficient number of doctors who visit the prison, doctors who usually
are not interested in supervision issues and lack knowledge to undertake supervision.

In the context of the right to health, the convicts and detainees in the Central
Prison should not only be provided with the right to health, but also the right to
information. According to this, at the admittance stage of the convict to the institution,
the detailed information should be provided on the issues regarding health, the
coverage of the health services in the institution including how to see the doctor.
The right to approval, the right to privacy and respect for private life, and the right
to submit a complaint should be respected and protected effectively. However the
obligations under the right to health are not fulfilled. The practice do not even met
the minimum standards. Therefore, this means that the secondary and supplemental
rights are also open to violation in the Central Prison.

From all these cases, it is seen that in the case of health care of the Central
Prison there are serious violations. There is no health institution that provides the
convicts and detainees with the right to health without discrimination. As a result
of this, the convicts and detainees in the Central Prison cannot access facilities for
effective diagnosis of their condition, medical care, treatment and information. The
Central Prison violates the national and international regulations that encumber
obligation on the State as to the right to health.

One of the obligations of the state regarding the right to health is the
obligation to protect. According to this, health of the convicts and detainees should
be protected. The state also has to protect the convicts and detainees from the other
convicts and detainees who wish to harm them.

The state’s obligation includes many issues regarding the prison institution.
However It is not possible for the state to provide unlimited protection for everyone
and this protection is limited to state’s resources. In the case when the jurisdiction area
becomes narrow, the context of the obligation becomes wider such as the measures
needed to be taken regarding violence between the convicts and detainees, drug sales
and riot incidents. The state has to effectively take preventive measures under the
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covers to protect individuals from third parties, that will be explained in detail below,

also requires the protection of the convicts and detainees in the prison even from
themselves (such as the case of self-harm and suicide). In this context, there needs

to be suitable measures taken against suicide and drug abuse. The risk factor at this
point should not be overlooked and the state should take all the necessary measures

to protect them. The general situation and the events occurring in the context of
these issues will be discussed below.

Prevention of Violence between Convicts and Detainees

Due to the structure of the prison institution, there is high risk of violence to
occur. Violence between the convicts and detainees are cases which can frequently
be found in every prison system. Incidents involving violence can sometimes reach to
serious extent and even result in the loss of the lives of convicts and detainees. Issues
related to the violence in prison are the events such as fight, assault and wounding.
However, the scope of violence is not only limited to these events. Violence in the
prison sometimes emerges in other ways such as the case of psychological pressure
from ward chief (agha) and violence on the convicts and detainees by other convicts
and detainees, and even sexual abuse which is often hidden.

The basic requirement of the obligation to protect is to take full and effective
security measures in the prison institution. The state should provide security at the
highest level in the prison institution in order to prevent fights, assault and wounding
cases between the convicts and detainees and ensure the protection of their right to
health.

However it is important to note that this is not the issue of absolute security.
The main purpose of the security should be the protection of the human rights of
convicts and detainees. In this way, providing security would mean to maintain order
in the prison, protect the convicts and detainees and respect their right to health.

For the implementation of the security policy, which is described as the
detention in the institution of the convicts to prevent their escape, active and passive
safety means should be consulted. However, according to expert opinion the high
level of security such as measures of isolation cause more violence. Therefore, the
active and passive safety security means have to be used in accordance with the
current data from penology.

Prevention of Fights, Abuse and Wounding Incident

The most frequent incidents of violence between convicts and detainees are
fight, assaults and wounding incidents. There are many reasons behind violence in
prison. First, it is people’s tendency to violence which could increase as a result of
deprivation of liberty. This is especially the case for penitentiary systems which apply
ward system that has hostility, power struggles and political disputes that is brought
by collective living that cause violence. However, regardless of the reasons behind
violence, manslaughter and assault occurring in prison, it brings up the deficiency of
security in that institution.

The scope of the obligation concerning the right to health, as described earlier,
is not only medical care and protection from disease, but is also the prevention of
attacks without any intension to kill but to harm the physical integrity of the convicts
and detainees. Therefore, the state should take all the measures for the prevention
of a possible fight, assault and wounding incident in the Central Prison and should
create a secure environment for the convicts and detainees.
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Prisons in many places are located in the city centre as during the construction
of the prisons the city’s growth rates were not taken into consideration. Some items
that illegally enter into the institution, can be found thrown out from time to time to
the courtyards of these buildings.

For this reason, first of all, the physical structure of the institution plays
important role. The Central Prison is built according to the ward system which is a
disadvantageous architectural design regarding security. Collective living brings in the
fighting, assault and wounding incidents. Nonetheless, due to collective living in the
wards, supervision and inspection are very difficult.

Apart from the disadvantages of the ward system regarding security, the
current situation in the Central Prison creates a very big problem in terms of providing
security. The capacity problem that prepares the ground for many issues gives rise
to serious difficulties and increase the fighting, assault and wounding incidents.
Overcrowding can cause an increase in the disputes between the convicts and
detainees, and affect the tendency to violence by putting pressure on the convicts
and detainees. In addition, supervision and inspection cannot be performed due
to overcrowded wards. Therefore, existence of convicts and detainees above the
capacity results in failure to provide supervision of the living condition of the convicts
and detainees and causes lack of authority. Therefore, there are elements that violate
the right to health under the state’s obligation to protect.

There are issues related to the wards which are crowded and this complicates
the control as makes it easy to hide objects that are illegal in the institution. During
the search in the Central Prison tools for drilling and cutting such knives were seized.
This clearly shows the weak security in the prison. These tools can be used as weapon
in a fight between convicts and detainees, and result in wounding. Therefore, these
types of tools should be kept outside the Central Prison, and this should be frequently
and effectively be supervised. The searches in Central Prison are generally performed
by the outside forces. This affects the sustainability of the security provided. It is
important that the staff in the Central Prison conducts effective regular inspections.
The matter of serious shortcomings in relation to the Central Prison staff which affects
the supervision and inspection in prison will be discussed in detail.

Another important point in terms of the physical structure of the prison
institution is the quality of the materials used in the construction of the prison. In
general, it is not possible to determine the standard of the prison building, however
it is possible to determine a number of shortcomings. These shortcomings are the
Central Prison’s doors and window that has bars. These bars can be removed and
used in the fights between the convicts and detainees as a weapon which results in
serious injury to the convicts and detainees. The lack of technical equipment in the
Central Prison is another deficiency. There is no electronic and mechanical security
system in the Central Prison.

Prison Staff

Inaddition to the physical structure of the prison institution, thereis the issue of
prison staff’s responsibility to protect the right to health of the convicts and detainees.
Security flaws due to the physical structure of the Central Prison increase importance
of the prison’s security staff. All prison staff including the guards are required to fulfill
the obligations to cope with the fight, assault and wounding incidents in an effective
manner. Therefore prison staff should be given adequate resources to enable them to
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In this context there are deficiencies and violations which are primarily caused by
the legislation regarding the Central Prison. Prison service and the composition of
the prison staff are defined under the heading ‘Prison Service and Commentary’ of
Section 2 in the Prisons Services Regulation:
Section 2-Prison Service and Commentary:

(1) Prison service is comprised of the staff carrying the below rank:

(a) Prison Director

(b) Assistant Prison Director

(c) Prison Supervisor

(d) Senior Assistant to the Prison Supervisor
(e) Assistant to the Prison Supervisor

(f) Senior Male Guardian

(g) Senior Female Guardian

(h) Male Guardian Soldier

(i) Female Guardian Soldier

According to this regulation it is the prison administrators and penitentiary officers
who are placed under prison staff. This arrangement is based on the mere principle
of order. Security officers who maintain order and discipline play important role in
providing security. However, this is not enough to ensure effective security in terms of
both maintaining orderand protectinghumanrightsin the prison institution. Therefore
other prison staff needs to be included in the prison system under the relevant
legislation. The aim of this recommendation is not only to suppress the incidents
occurring but also to minimise the tendency of violence of the convicts. In this regard,
health services also have an important role. The health services staff should also take
an active role in prevention of violence in prison. The prison health services by keeping
records of the injuries, where necessary providing general information to the related
units, can contribute to the prevention of violence. They can also provide information
about specific cases with the approval of the detainee. In addition to this, the central
prison health services should periodically collect statistics on injuries detected and
submit this data to the prison administration and the Ministry of Internal Affairs and
related authorities. However, there are serious shortcomings in the prison which
stands in the way of implementing measures to protect right to health. It is important
that there are full-time specialists such as psychiatrist, psychologist, social worker,
educator, technical teachers present in the prison. However, due to the shortcomings
of legislation on this matter, only the prison administrators and penitentiary officers
are included in the prison staff list. Providing and maintaining security within the
prison institution should be the vital part of the institution management.
Administration

50- 1. A prison director shall have the necessary qualifications that his duty

requires as to personality, administration skills, formation and experience.
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51- The administration, particularly in relation to the regime applied to
detainees, shall put forms of organisation into practice which will support the
communication between various categories of staff.
52- 1. Director, his assistant and most of the staff shall know a language spoken
or understood by most of the detainees.
46- 1. The prison administration shall take care of the selection of staff from
each degree. Because a good prison administration depends on staff integrity,
human qualities, sense of duty and professional abilities.

2. The prison staff, in its administration and in the public opinion, shall endeavo-
ur to create the awareness and sustain that this duty is an extremely impor-
tant task of social services and use every tool available to enlighten public.

In addition to this, there are important issues about the prison stuff in relation to
the protection of the right to health. The penitentiary officers should have certain
qualifications. First of all, they must be alert to any signs of the problem and be
decisive and to undergo training so that they can intervene effectively when
needed. Prison staff must undergo a special training. In this context:

47- 1. The staff shall be of a sufficient intellectual level.
2. Immediately after they are acquired for service, they shall go through
general and special education and shall be sufficient in theoretical and practical
examinations.

3. Throughout their professions, they shall attend the service development courses pe-
riodically organised by the administration and they shall protect and develop their
professional knowledge and skills.

New Prison staff goes through an accelerated training for one month. However,
this training is not a comprehensive and effective training. In addition to this, the
administration should be prepared to give full support to the staff to use their
powers. Nonetheless, the presence of positive relationships between the staff and
the detainees is a decisive factor in this context which depends on the staff to have
good interpersonal and communication skills. However there are serious difficulties
regarding the relations between the staff and the convicts and detainees in the Central
Prison.
48- Staff shall at all times conduct themselves and perform their duties in such
a manner as to influence the prisoners by good example and to command their
respect.
3. In order for the above purposes to come true, prison staff shall normally be
appointed on a permanent basis and have public service status with security of
employment, subject only to good conduct, efficiency, good physical and mental
health and an adequate standard of education. In order to employ and maintain
competent male and females, there shall be an adequate salary system applied,
the advantages of the profession and the conditions of the services, maltreat of
working should be taken into consideration when determining the salary.
Penitentiary officers are alleged to be scared of ‘dominant’ convicts that
sometimes lead to violence subjected to ‘weak’ convicts and detainees. As mentioned
above, penitentiary officers need to be trained to supress fight and outbreak of
incident and to know how to approach the convicts and detainees. Due to all these
deficiencies regarding the prison staff in the Central Prison, the penitentiary officers
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most of the time, external forces make interference to the Central Prison. Undoubtedly,
certain security measures may be needed in accordance with the specifications of the
situation encountered, however these measures should not go beyond to support
the basic conditions mentioned above. In addition to this, the search in prison is
conducted by external forces. The search in the Central Prison should be carried out
by the prison staff and more effective search procedure should be adopted.
55- 1. Prison officers shall only apply force against detainees in the cases
of imminent danger, attempted escape or where to use force is given by an
order issued in accordance with applicable law or regulation or in remaining
still resistances. Officers who admitted force shall limit this with the minimum
obligation and immediately report the event to the Director.
2. Prison staff shall be subject to special physical training to be able to make
the violent detainees ineffective.
Regulations of Prisons: Sudden Extraordinary Situation
10. In sudden extraordinary situations, the Director, by making the conduct he deems
necessary, takes necessary measures and informs the Ministry of Interior about the
situation.
Classification

In addition to this, the director, under the obligation to protect the right
to health, should fulfil the duty of the director to provide security with the aim
of preventing fight, assault and wounding incidents between the convicts and
detainees. The purpose of classification is to prevent adversely effects ofin order for
the past actions or the personality of the convicts and detainees not to adversely
affect the convicts and detainees next to him/her, with the consideration to security
and the adaptation to the society requirements, should be to facilitate the behaviour
to be applied to him/her. However, some conditions should be considered when
determining classification. The classification should not prevent the activity programs
and the convicts and detainees should equally make the use of it.

Firstly, a basic classification has to be done according to criteria to allocate the
convicts and detainees to the prison institution. For the classification of the convicts
and detainees, particularly their legal conditions (the legal status of the detain:
accused or the convict, whether it is first conviction and the duration), physical
conditions (young, adult, ill or mentally ill), their sex and age should be considered.
Convicts and detainees should be kept in separate places from the convicts. In the same
way, female convicts and detainees should be placed in separate buildings from the
male convicts and detainees. In addition to this, young convicts and detainees should
be allocated in suitable places where they will be protected from bad influences and
they should be provided rehabilitation to address the needs of their age. It should
be noted that ‘young’ convicts and detainees do not refer to children convicts and
detainees. Children convicts and detainees should be placed in reformatories and
should be kept entirely separate from the adult convicts and detainees. All the above
mentioned issues are referred under Section 76 heading in General Classification
rules regarding convicts and detainees of the Regulations:

Section 76 General Classification:
1- Convicts and detainees for the purposes of this legislation are divided into
three classes:

a- Pre-trial detainees: this class includes the persons who are not covered by



76 | the clauses (b) and (c) and who are sent by the court to prison with the
order of any applicable law;

b- Debtors;
c- Convicts;

2- Persons under 21 years of age whether convict or not are kept completely
separate from the other prisoners as long as there are enough place to sleep
in the prison.

3- Male and female prisoners are kept completely separate from each other.

However, the convicts must be subject to a special classification. The classification is
made in practise, especially according to the term and nature of the penalty. This issue
is regulated under section 77 heading Classification of Convicts of the Regulations of
Prisons:

Section 77 Classification of Convicts:

All convicts, according to their penalties, are divided into the following classes:

Class A — Convicts sentenced for two or more years of terms.

Class B — Convicts sentenced for less than two years of terms.

Class C—Persons who are ordered to pay a sum of money by court order and who

are in breach to pay this money or who are imprisoned instead of commercial

attachment.
It can be seen that in Regulations of Prisons, the convicts are classified according to the
nature and term of the punishment. However, this classification remains theoretical
and in practice the convicts are placed into the Central Prison without these criteria
taken into consideration. The issue of the capacity of the Central Prison also makes
effective implementation of a classification impossible. However, regardless of any
reason, this practice is not legal.

In addition to this, the classification should also be made according to the
nature of the offense and the first time offenders and recidivist offenders should
also be classified. This type of classification is regulated under Section 78 heading
Classification According to Morality and Criminal Record of the Regulations of Prisons:

Section 78 Classification According to Morality and Criminal Record

Convicts are classified according to their morality and criminal records as
follows:

1- Class Star: This class is composed of convicts who have not been previously
convicted of an offense or who are not habitual criminals or serious malig-
nants.

2- Ordinary Class: This class is composed of convicts who have been previously
convicted of an offense or who are habitual criminals or serious malignants.

3- Recidivist Convicts: This class is composed of convicts who have been previo-
usly convicted of an indictable offense or whose licenses are revoked or taken.

However, these criteria similar to the other cases are not taken into consideration
in the Central Prison and the convicts are not subject to any classification.

In addition to this, there may be convicts and detainees who are at the risk of being
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appear in the case of the convicts and detainees who are convicted or accused
of sexual offenses. They are at high risk of being attacked by the other prisoners.
However Central Prison staff finds this kind of incidents particularly very difficult to
prevent. These detainees under high risk are usually kept separate from the other
prison detainees. However, these people end up with limited activity programs
compared to other convicts. There is another approach which is to distribute the
convicts and detainees who are convicted or suspected of sexual offences across the
wards. However the necessary conditions have to be guaranteed to fully integrate
these individuals into the ward and to ensure successful application of this approach.
In particular, the prison staff must be committed to intervene in the case of raise of
any hostility against these convicts. There is another approach which includes the
measure to conceal the crimes of the detainees and to transfer them to another centre.
There are disadvantages as well as the advantages of each of these approaches. The
increasing number of the sexual offenders and accused need special protection in the
Central Prison. For this purpose, the classification of the convicts play important role.
In particular, the convicts and detainees at risk should be determined by the prison
administration, and those who are hostile should be kept in separate places. The
grouping should be done carefully and people with different political views should
be placed separately and adopt other measures to prevent gangs forming among the
convicts in the prison.

Prevention of ‘Ward Chief (Agha)’ and Gangs

The ward chief (agha) lays the ground for fight, assault and wounding and
encourages outbreaks. This has negative effects on detainees and convicts causing
psychological pressure, violence and affecting mental health of convicts. This issue
needs to be addressed in accordance with the international standard and right to
health.

According to the ward chief (agha) system, the ward chiefs bribe to the staff
to maintain dominance in the ward. It is important that the administration addresses
this issue of bribery and corruption.

Physical and Psychological Pressure

Another type of violence between convicts and detainees in the prison is the
psychological pressure and violence. The issue of the ward chief (agha) needs to be
addressed. There are some convicts and detainees that require special supervision.
These individuals are in high risk. It is important to adopt effective classification
method to identify these individuals.

Ward chief (agha) is a convict who puts pressure on other convicts by way of
economic power or use of force. (Formerly the ward chiefs derive from bullies who
were the convicts with strong physical power, however today they could be convicts
who are economically more powerful.) The ward chiefs appear in the prison systems
applying ward system. In such cases, the person who declared himself as the ward
chief or the person accepted as such can put pressure on the other convicts and
detainees, humiliate and ill-treat them and even cause very severe psychological
effects on the convicts and detainees.

In the context of ward chiefs (aghas), a team forms up to give power to him and
support him. The struggle for power between the candidates of the ward chiefs in the
same ward can cause fights and riots that result in death. The ward chief (agha) can
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However, the measures that need to be taken to address the issues mentioned
above have still not taken which increases the risk of inhuman treatment in the prison.
It is important to note that, the measures taken to address these issues should not
violate the human rights of people.

Il. The Right to a Fair Trial
A- The Right to a Fair Trial in International Law

The UN Universal Declaration of Human Rights (UDHR)

Article 10 and Article 11 of the Declaration include the right to a fair trial. These
Articles are as follows:

Article 10:

Everyone is entitled in full equality to a fair and public hearing by an independent
and impartial tribunal, in the determination of his rights and obligations and of any
criminal charge against him.

Article 11:

Everyone charged with a penal offence has the right to be presumed innocent until
proved guilty according to law in a public trial at which he has had all the guarantees
necessary for his defence.

No one shall be held guilty of any penal offence on account of any act or omission
which did not constitute a penal offence, under national or international law, at the
time when it was committed. Nor shall a heavier penalty be imposed than the one
that was applicable at the time the penal offence was committed.

Article 10 regulates the rights regarding civil and criminal proceedings, while Article
11 regulates the rights regarding criminal proceedings.

European Convention on Human Rights (ECHR)

The right to a fair trial under the ECHR was adopted as one of the basic human rights.
Article 6 of the ECHR regulates the safeguards regarding the right to a fair trial. The
European Court of Human Rights interprets the right to a fair justice which has an
important place in a democratic society. This study will look at the right to fair trial
based on this convention. State’s restrictive interpretation of the Article 6 will not fall
within the scope and purpose of this provision. The Article is as follows:

Article 6- Right to a fair trial

1. In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law. Judgment shall
be pronounced publicly but the press and public may be excluded from all or part of
the trial in the interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private life of the
parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;
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he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance

and examination of witnesses on his behalf under the same conditions as witnesses
against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

The application field of Article 6 paragraph one is civil and criminal cases, whereas
second and third paragraphs are as a rule applied in criminal cases. However, in certain
circumstances these paragraphs can also be applied to civil proceedings. Under the
Article 6, the right of appeal is regulated. It is also recognised under Article 2 of the
ECHR Protocol No.7. The Article is as follows:

Article 2- Right of appeal in criminal matters

1. Everyone convicted of a criminal offence by a tribunal shall have the right to have
his conviction or sentence reviewed by a higher tribunal. The exercise of this right,
including the grounds on which it may be exercised, shall be governed by law.

2. This right may be subject to exceptions in regard to offences of a minor character,
as prescribed by law, or in cases in which the person concerned was tried in the first
instance by the highest tribunal or was convicted following an appeal against acquittal.

The International Covenant on Civil and Political Rights

Article 14 of the International Covenant on Civil and Political Rights also regulates the
right to a fair trial. The Article is as follows:

Article 14- Right to a fair trial

1. All persons shall be equal before the courts and tribunals. In the determination
of any criminal charge against him, or of his rights and obligations in a suit
at law, everyone shall be entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order (ordre
public) or national security in a democratic society, or when the interest of the
private lives of the parties so requires, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would prejudice the
interests of justice; but any judgement rendered in a criminal case or in a suit at
law shall be made public except where the interest of juvenile persons otherwise
requires or the proceedings concern matrimonial disputes or the guardianship of
children.

2. Everyone charged with a criminal offence shall have the right to be presumed
innocent until proved guilty according to law.

3. In the determination of any criminal charge against him, everyone shall be
entitled to the following minimum guarantees, in full equality: (a) To be informed
promptly and in detail in a language which he understands of the nature and cause
of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to
communicate with counsel of his own choosing;
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(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal
assistance of his own choosing; to be informed, if he does not have legal assistance,
of this right; and to have legal assistance assigned to him, in any case where the
interests of justice so require, and without payment by him in any such case if he
does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same conditions
as witnesses against him;

(f) To have the free assistance of an interpreter if he cannot understand or speak
the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account
of their age and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and sentence
being reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and
when subsequently his conviction has been reversed or he has been pardoned on
the ground that a new or newly discovered fact shows conclusively that there has
been a miscarriage of justice, the person who has suffered punishment as a result
of such conviction shall be compensated according to law, unless it is proved that
the non-disclosure of the unknown fact in time is wholly or partly attributable to
him.

7. No one shall be liable to be tried or punished again for an offence for which he
has already been finally convicted or acquitted in accordance with the law and
penal procedure of each country.

Although the Article 14 is mainly applied to the detection of crime, the general
provision in the 1. Clause can be used in deciding “the rights and obligations of the
person in a civil case”. Unlike the situation under the ECHR, the full scope of this
provision did not constitute a matter of a basic comment.

In contrast to ECHR, the covenant contains regulations regarding the
prosecution of the children.

In the application of Munoza Hermoza, the violation in the context of Clause
1, firstly, was identified due to the delays during the trial which were not considered
to be reasonable. (views para. 11.3) Contrary to the similar provision in the scope of
the ECHR, the expression in Clause 1 carries importance since it does not harbour a
precise reference to one element of fair trial which is the time factor.

In addition to Article 14, Article 15, the covenant includes safeguards and rules
regarding the right to a fair trial. These two Articles should be considered together in
terms of the right to a fair trial. The Article is as follows:

Article 15

1.Nooneshallbeheld guilty ofany criminal offence onaccountofanyactoromission
which did not constitute a criminal offence, under national or international law, at
the time when it was committed. Nor shall a heavier penalty be imposed than the
one that was applicable at the time when the criminal offence was committed. If,
subsequent to the commission of the offence, provision is made by law for the
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2. Nothing in this article shall prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognized by the community of nations.

Article 10

Rights of the Detainees

1. All persons deprived of their liberty shall be treated with humanity and with
respect for the inherent dignity of the human person.

2.

(a) Accused persons shall, save in exceptional circumstances, be segregated from
convicted persons and shall be subject to separate treatment appropriate to their
status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily
as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential aim
of which shall be their reformation and social rehabilitation. Juvenile offenders
shall be segregated from adults and be accorded treatment appropriate to their
age and legal status.

B- The Right to a Fair Trial in National Law

Although it is not explicitly mentioned in the national law, the issue of the right to a
fair trial is included under Freedom to Search for Right and Way of Legal Jurisdiction.
Freedom to Search for Right and Way of Legal Jurisdiction
Section 17
(1) Noone, shown to him by this Constitution or in accordance with this Consti-
tution shall be deprived of the right to apply to the court. No matter under
which name, it is forbidden to establish judicial committees or exceptional
courts.

(2) Everyone, in the adjudication of citizens’ rights and obligations or any criminal
charge made against him, has the right to a fair and public hearing of the case
by an independent, impartial and competent court established by the law wit-
hin a reasonable time. The decision is based on the rationale and is read in an
open session.

(3) Inthe cases such as national security, constitutional order, public order, public
security or public morals or for the benefit of the parties or for the interests
of minors and for the protection of private life where the Court thinks is ne-
cessary and where it sees publication is harmful in special conditions for pro-
viding justice, the Court can decide for the trial to be partially or completely
closed.

(4) Everyone has the right:
(a) To be notified of the reasons for his appearance in court;

(b) To have adequate time to prepare and lay his defence before the court;
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direct interrogation of the witnesses according to law.

(d) To employ a lawyer he or his relatives choose and if required in order to
ensure fairness and justice, the appointment of a lawyer to defend him
for free as the law directs;

(e) If he does not understand or speak the language used in the Court, he has
the right to the free assistance of an interpreter.

In addition to Section 17, Section 18 of the Constitution contains provisions concerning
the right to a fair trial. The scope of the right to a fair trial can be determined by
considering the two sections. The Section is as follows:
Legal and Personal Punishments and the Accused Rights
Section 18
(1) Noone can be considered guilty of an act or omission that does not constitute a crime
by law at the time it was committed; for any crime, he cannot be punished with a
heavier punishment than the law regulates.

(2) A person who has been acquitted or convicted of an offense cannot be tried
again for the same offense. No one, because of the same act or omission,
unless that act or omission does not result in death, shall be punished twice.

(3) No law shall impose a punishment which is not proportionate to the gravity
of the offense.

(4) Everyone charged with an offense shall be presumed innocent until proved
guilty according to law.

(5) Everyone charged with an offense, at least is entitled to the right:

(a) Tobeimmediatelynotifiedindetail of the nature and cause of the accusation
in a language he understands;

(b) To have enough time and facilities to prepare his defence;

(c) To defend himself or if he lacks adequate financial facilities and if required
in order to ensure fairness and justice, through a lawyer appointed to de-
fend him for free.

(d) To personally or through a lawyer cross-examine prosecution witnesses
and to bring the defense witnesses under the same conditions as the pro-
secution witnesses and to provide their being questioned;

(e) To take advantage of the free assistance of the interpreter, if one cannot
understand or speak the language used in the Court.

It is prohibited to put the penalty of wholesale confiscation of goods.

The scope of the right to a fair trial and the minimum safeguards regarding the
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described above. However, the scope of the right to a fair trial and the obligation of
the state within this context can be interpreted wider.

The danger of violation of the human rights starts at the moment when the
authorities suspect a person guilty of a crime and this danger continues throughout
the detention, pre-trial detention, legal proceedings and execution of punishment.
International fair trial standards are designed to define and protect all these stages.
Article 6 covers the proceedings as a whole. The right to a fair trial is applied not only
throughout the proceedings period but also in the stages before and after this period.
In the scope of the right to a fair trial, the rules in relation to proceedings, court and
accused rights are adopted.

For the purpose of this study, accused rights will be examined in detail below
in the context of the right to a fair trial, and the violations in the Central Prison and
police stations. In addition to this the rights regarding the hearing and the court will
be briefly outlined here.

Application Right Instead of Adjudication
Right to Request a Fair Trial

Trial Open to the Public

Right to Trial Within a Reasonable Period
Independence and Impartiality of the Court

As noted above, one of the areas concerning the right to a fair trial is the
accusation in punitive character. In this context, there are extra safeguards provided
for the people, who have accusation against them who are described either ‘suspect’
or ‘accused’. Some of these safeguards are recognised by the relevant international
and national documents. However, the international and national law concerning
the right to a fair trial point out the minimum safeguards. In addition to this, the
safeguards of the accused are extended in the context of the right to a fair trial based
on the case law or the interpretations by the international and national bodies.

The Presumption of Innocence
One of the most important issues to consider when examining the accused
rights is the presumption of innocence. The presumption of innocence is the basic
rule of the right to a fair trial and criminal procedure. According to presumption
of innocence, anyone accused of a crime is innocent until s/he proved guilty. This
principle protects innocent person from being punished without a fair trial.
The presumption of innocence in the international documents and national
legislation is regulated as below:
UDHR Article 11(1): Everyone charged with a penal offence has the right to be
presumed innocent until proved guilty according to law in a public trial at which he
has had all the guarantees necessary for his defence.
ECHR Article 6(2): Everyone charged with a criminal offence shall be presumed
innocent until proved guilty according to law.
The International Covenant on Civil and Political Rights Article 14(2): Everyone
charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.
The TRNC Constitution Article 18(4): Everyone charged with a penal offence has
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the right to be presumed innocent until proved guilty according to law.

In the context of the right to a fair trial, the presumption of innocence is regulated
in the international and national law. According to this the innocence of the people
accused of a crime has been accepted and guaranteed as a basic principle.

Proceedings have to be carried out on the presumption of innocence. However,
it should be applied at the hearing of evidence, during the trial as well as at the stage
of preliminary inquiry. This right is applied to the suspect before the preparation of
the information and continues until the final decision.

First of all, the court must not start its work with the assumption that the
accused has committed the crime. The principle of presumption of innocence requires
the court members, while performing their duties, not to be biased about the crime
committed.

Besides being binding on the judicial authorities, the presumption of
innocence has also a binding character on the other state institutions. This means that
the principle foresees positive and negative obligations in practice. These obligations
will be given in detail in the following sections on the rights of the detainees. An
example under the presumption of innocence could be that, the person should in no
way be described as guilty, treated as guilty and forced to confess the crime during
interrogation. It is also important that the accused is not handcuffed and held in
shackles, kept in cage and with prison clothes in the courtroom.

During the trial, it is important not to use language to presuppose the accused

is guilty.
The presumption of innocence requires judges, and if there are juries not to prejudge
the accused. This principle should also apply to other public officials. This right means
that public officials, especially the prosecutors and police, should not use language
accusing of guilt. Media is also obligated to follow this principle as it can affect the
outcome of the case.

The presumption of innocence prohibits the statements or legal presumptions
to be made against the accused. The presumption of innocence as a principle also
includes the issue of the accused taking advantage of the suspicion (in dubio pro
reo). In order to be found as guilty, a person’s guild has to be proven and s/he should
receive a sentence. Otherwise, the accused will use the benefit of doubt and will not
be sentenced.

Principles for the Protection of the Persons Detained or Imprisoned In Any Way:

Section 36- The presumption of innocence
1. A person suspected of having committed a crime or detained on a criminal
accusation, is presumed innocent until proved guilty at the end of a public
trial where he owns all the necessary safeguards for his defense and is treated
accordingly.

The Scope of the Rights of the Accused and the State’s Obligation
The provisions regarding the right to a fair trial are defined under the international
and national documents described above. In the light of these provisions, the rights
of the accused are as follows:
1. To be notified in detail of the nature and cause of the accusation against him
in a short time and in a language he understands,



2. To have adequate time and facilities to prepare his defense,

3. To defend himself or to use help of a lawyer of his choice or if he lacks ade-
quate financial facilities and if required in order to ensure justice, through a
lawyer appointed by the court to defend him for free,

4. To personally or through a lawyer cross-examine prosecution witnesses and
to bring the defense witnesses under the same conditions as the prosecution
witnesses and to provide their being questioned,

5. To take advantage of the free assistance of the interpreter, if one cannot un-
derstand or speak the language used in the Court. Providing of interpreter is
not only important for the accused who does not understand and speak the
language spoken in the trial but also it is necessary for the accused that do not
speak or understand the language in cases of detention, when charged with
a crime and for witnesses heard, deaf and dumb regarding the interpretation
of the documents.

However, as mentioned above, these safeguards set out only minimum standards. The
safeguards that are supported by decisions and interpretations by the international
community will be discussed in detail below.

Safeguards regarding Interrogation

The right to a fair trial, as mentioned above, is binding on the judicial authority at the
trial stage, as well as on all the state organs from the moment a person is arrested and
detained with the suspicion of a crime. The interrogation phase is definitely the stage
which is most open to the violation of the right to a fair trial. People suspected of having
committed a crime or accused of a crime are in a vulnerable position. Their human
rights are under risk of violation, for example in the case of torture or other cruel,
inhuman and degrading treatment they might be subjected to during the proceedings
stage. They could be subjected to violence during the interrogation stage. Therefore,
rules relating to interrogation are specified in most of the international documents,
and detainees are provided with additional protection under international law.

The identity of the suspected should be established before the interrogation,
the offence s/he is accused of should be explained and the person should be notified
that s/he has the right to choose a defence lawyer who can be present during his/her
statement.

Prohibition of Torture

No one should be subjected to torture, inhuman or degrading treatment or
punishment. ‘Torture’ is any act by which severe pain or suffering, whether physical
or mental, is intentionally inflicted on a person for such purposes as obtaining from
him/her, or a third person, information or a confession, punishing him for an act s/he
or a third person has committed or is suspected of having committed, or intimidating
or coercing him/her or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the investigation of or with
the consent or acquiescence of a public official or other person acting in an official
capacity.

“Cruel, inhuman or degrading treatment or punishment” is interpreted to
substantially protect any person detained or imprisoned who is deprived temporarily
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36 | or permanently of the use of any of his/her natural senses or including to deprive
from being aware of the location and time, against all states of being abused whether
physical or mental. No case can be invoked to justify torture or other cruel, inhuman
or degrading treatment or punishment. The statement of the person should be based
on his free will. In addition to this, a person detained or imprisoned, even with his/
her consent, shall not be subject to medical or scientific experimentation that could
harm his/her health.

The Right Not to be Forced to Confession

One of the requirements of the presumption of innocence, which was
described in detail above, is not to force a person accused of a crime to confess. No
one shall be forced to be compelled to testify against himself or to confess guilt. This
prohibition is closely linked with the presumption of innocence and the prohibition
of torture and other cruel, inhuman and degrading treatment that put the burden of
proof onto the prosecution and is considered as part of prohibitions. In this context,
it is prohibited to force someone during the interrogation to confess guilt, to accuse
or to force him/her to make a statement against another person by violence, threat,
force, pressure or by using interrogation methods that affect his decision making and
judgment skills or take unfair advantage of his/her condition.

The right not to be forced to confess is clearly regulated in basic human rights
documents. However, as mentioned above, the presumption of innocence accepted
in the context of the right to a fair trial requires the person accused of a crime not
only to be treated as ‘innocent’, but also to be accepted as innocent and be treated
accordingly.

The European Court of Human Rights foresees that the prohibition regarding
the right not to be forced to confess during police interrogation under Article 6 of the
ECHR regarding the right to a fair trial. According to this, these exemptions provide
protection against policing with inappropriate force.

The right not to be forced to confess or testify is a comprehensive right. This
right has to be interpreted widely to include the use of direct or indirect, physical
or mental pressure by the authorities engaged in search to obtain a confession. It
prohibits direct or indirect, physical or psychological force applied by the officials
such as torture, cruel, inhuman and degrading treatment and any kind of treatment
violating human right. However, police officers most of the time against the principle
of presumption of innocence consider detainees as guilty and pressure them to obtain
a confession. It is important to note that confession of offense made by the accused
is valid only if it is made in the manner without pressure.

Right to Silence

It is mandatory to inform a person that s/he has right to keep silent as part
of statutory rights. The right of the accused to keep silent is an extension of the right
not to be forced to confess and testify against oneself. This right forms the basic
requirements of the right not to be forced to confess and the principle of presumption
of innocence.

Record of Interrogation and the Right to Obtain the Record
The information on the duration of the interrogation and times between the
interrogation, identities of the officials and other people present during interrogation
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right to acquire the record of interrogation.

Right to Complain

If accused has no lawyer, any person who has the knowledge of the situation,
has the right to complain about the ill treatment of the accused and in necessary
cases bring the complaint to an authority competent to supervise and bring a legal
solution. At the request of the complainant, the privacy of the complaint or request
is protected. If the request or complaint is rejected or if there is excessive delay, the
complainant can bring the issue before the judicial or other authority. A person has
the right to make statements about the treatment when s/he was in custody and
when he is brought before the judicial authority.

Removing of Evidence Obtained by Forbidden Procedures of Interrogation from the
File

During the collection of evidence, failure to comply with the rights and
safeguards described above has to be taken into consideration. Section 27 states that
the violation of these principles should be taken into account when deciding for the
acceptability of the evidence collected.

Code of Criminal Procedure

Prohibited Methods in Taking Depositions and Interrogation:

Section 148- (1) Statement should be based on the free will of the suspected and
accused. This shall not be prevented by ill treatment, torture, giving drugs, exhaustion,
deception, threats of force or interventions physical or mental or use of some tools.
(2) There shall be no promise of benefit against the law.

(3) The statements obtained by prohibited methods, even if given by consent, cannot
be considered as evidence.

(4) The statement taken by the police without the presence of the defense lawyer
shall not be considered if it is not verified by the suspected or accused before the
judge or court.

(5) When there is a need to obtain new statement about the same incident from the
suspected, this process can only be done by the Public Prosecutor.

The statements obtained by prohibited methods, even if given by consent, should not
be considered as evidence. No one should be forced to make a statement.

Evidence obtained by torture, cruel, inhuman or degrading treatment or any other
force method, including confession of the accused, should not be accepted by the
courts except for the proceedings against the offenders alleged with application of
torture, ill treatment or force. State ensures that such statement is not submitted in
any proceeding as evidence, apart from being used as evidence that this statement
was taken against the accused people by torture.

The evidence, including confession of the accused that is obtained by torture
or other cruel, inhuman or degrading treatment shall not be used. International
standards are broad enough to cover not only statements obtained by torture but
also the ones obtained by cruel, inhuman or degrading treatment or punishment.
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17.2 Removal of evidence obtained by pressure from the file
There are varieties of methods of psychological pressure prohibited for
obtaining evidence which impair the validity of the evidence obtained. The Committee
of Human Rights has expanded the prohibition on evidence obtained under pressure
that “there shall be prohibition on acceptance in a case of the confessions and
evidence obtained by torture or other prohibited treatments”. The Committee stated
that “the law must indicate that the evidence obtained in any form of pressure is
entirely unacceptable.” According to the Committee “the confessions obtained under
pressure should be systematically excluded from the hearing.”

Prosecutors, who believe that the evidence was obtained by unlawful methods
which include serious violation of the human rights of the suspect, should take all the
necessary measures to bring those using these methods before justice.
Detained Accused

Inthe framework of the right to a fair trial there should be additional safeguards
for the accused. These additional safeguards include requirements of the principle
of presumption of innocence which is adopted in the context of the right to a fair
trial. The rights of accused will be discussed below in the light of the presumption of
innocence and the nature of the detention.
Detention
Detention refers to deprivation of liberty of a person, except in the case of being
convicted of a crime.
Detention and Imprisonment
The term detention refers to being deprived of liberty except the case of imprisonment.
The term imprisonment is used to refer to a person deprived of his liberty who is
convicted of a crime. While imprisonment is a measure taken which is based on the
result of a hearing, detention is to be deprived of liberty during the first and last
inquiry of the criminal proceedings.
Detention Centre
‘Prison’ is the place for execution of punishment for the convicts who are sentenced by
the court. On the other hand, ‘detention centre’ is the place where order of arrest by
the court is executed. Therefore there are differences between these two institutions
regarding their purpose and their function.
Nature of the Detention
When the rights of the accused are considered in the context of the right to a fair trial,
nature of the detention must be taken into account.

The Right to Liberty and Security

Detention is the limitation of the right to liberty and security. The right to liberty
and security is among the fundamental human rights of people. Nonetheless, this
right is not absolute and there are some exceptions under international and national
law. International and national law recognise the existence of some conditions that
the authorities can put limitations on liberty of person. However, it should be noted
that these conditions are limited. International and national law foresee a series of
safeguards that guarantee people from not being deprived of liberty in an unlawfully
or arbitrarily way and protect against the violation of the rights of the arrested persons.
Some of the provisions under international and national law, regardless of the criminal
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of the detention, the conditions for detention should be studied in the context of
international and national law.

Article 5, Clause 1 of the ECHR under the heading Right to Liberty and Security
states that everyone has the right to liberty and security of person. There are also
limitations of this right. The relevant clause of Article 5 is as follows:

Article 5- Right to Liberty and Security
1. Everyone has the right to liberty and security of person. No one shall be deprived
of his liberty save in the following cases and in accordance with a procedure
prescribed by law:
(a) the lawful detention of a person after conviction by a competent court;
(b) the lawful arrest or detention of a person for noncompliance with the lawful
order of a court or in order to secure the fulfilment of any obligation prescribed
by law;
(c) the lawful arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on reasonable suspicion of having
committed an offence or when it is reasonably considered necessary to prevent
his committing an offence or fleeing after having done so;
(d) the detention of a minor by lawful order for the purpose of educational
supervision or his lawful detention for the purpose of bringing him before the
competent legal authority;
(e) the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;
(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is being taken with a
view to deportation or extradition.
The provisions above set out the condition for the limitation of this right. The right to
liberty and security cannot be limited in any other way, except these conditions.
Article 5 continues with the clauses that refer to some rights of the arrested people.
The Article continues as follows:
2. Everyone who is arrested shall be informed promptly, in a language which he
understands, of the reasons for his arrest and of any charge against him.
3. Everyone arrested or detained in accordance with the provisions of paragraph
1 (c) of this Article shall be brought promptly before a judge or other officer
authorised by law to exercise judicial power and shall be entitled to trial within
a reasonable time or to release pending trial. Release may be conditioned by
guarantees to appear for trial.
4. Everyone who is deprived of his liberty by arrest or detention shall be entitled
to take proceedings by which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the detention is not lawful.
5. Everyone who has been the victim of arrest or detention in contravention of the
provisions of this Article shall have an enforceable right to compensation.

Article 9 of The International Covenant on Civil and Political Rights under the heading
Right to Liberty and Security:

Article 9

Right to Liberty and Security

1. Everyone has theright to liberty and security of person. No one shall be subjected
to arbitrary arrest or detention. No one shall be deprived of his liberty except on
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such grounds and in accordance with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons
for his arrest and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly
before a judge or other officer authorized by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to release. It shall not be the
general rule that persons awaiting trial shall be detained in custody, but release
may be subject to guarantees to appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled
to take proceedings before a court, in order that that court may decide without
delay on the lawfulness of his detention and order his release if the detention is
not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an
enforceable right to compensation.

Article 16 under the heading of the Right to Liberty and Security of the TRNC
Constitution regulates liberty and security right. It states that everyone has the right
to liberty and security of person and there are the limitations to this right.

Liberty and Security of Person
Article 16
(1) Everyone has the right to liberty and security of person.

(2) One shall only be deprived of his liberty save in the following cases and in ac-
cordance with a procedure prescribed by law:

(a) the detention of a person after conviction by a competent court;

(b) the arrest or detention of a person for noncompliance with the lawful or-
der of a court;

(c) the arrest or detention of a person effected for the purpose of bringing
him before the competent legal authority on reasonable suspicion of ha-
ving committed an offence or when it is reasonably considered necessary
to prevent his committing an offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of supervision or
his lawful detention for the purpose of bringing him before the competent
legal authority;

(e) the detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vag-
rants;

(f) the arrest or detention of a person to prevent him effecting an unautho-
rised entry into the territory of the Republic or of an alien against whom
action is being taken with a view to deportation or extradition.

(g) the arrest or detention of an alien to prevent his leave of the Republic for
the purpose of escaping any financial obligation;

(h) the detention and execution of citizens of the Republic of multiple natio-



nality in the Turkish Republic of Northern Cyprus, for the crimes they com-
mitted against the laws of the other country that they are the nationals
of due to the existence of judgments against them and on the condition
that there is an enforcement agreement between the Turkish Republic of
Northern Cyprus and the other country for judicial help and court verdict.

The Article regulates the rights of arrested people:
(3)Save when and as provided by law in case of a flagrant offence punishable with de-
ath or imprisonment, no person shall be arrested save under the authority of a re-
asoned judicial warrant issued according to the formalities prescribed by the law.

(4)Arrested or detained person’s status, except the revelation of the scope and sub-
ject of the interrogation is unfavourable which requires peremptory necessity, is
informed to his relatives at the earliest time and rapidly.

(5)Every person arrested or detained shall be informed at the time of his arrest in a
language which he understands of the reasons for his arrest or detention and shall
be allowed to have the services of a lawyer of his own or his relatives’ choosing.

(6)The person arrested shall, as soon as is practicable after his arrest, and in any event
not later than twenty-four hours after the arrest, be brought before a judge, if not
earlier released.

(7)The judge before whom the person arrested is brought shall promptly proceed to
inquire into the grounds of the arrest in a language understandable by the person
arrested and shall,as soon as possible andin any event not laterthan three daysfrom
such appearance, either release the person arrested on such terms as he may deem
fit or where the investigation into the commission of the offence for which he has
been arrested has not been completed remand him in custody and may remand him
in custody from time to time for a period not exceeding eight days at any one time:
Provided that the total period of such remand in custody shall not exceed three
months of the date of the arrest on the expiration of which every person or autho-
rity having the custody of the person arrested shall forthwith set him free.

(8)Any decision of the judge under Clause 7 shall be subject to appeal.

(9) Every person who is deprived of his liberty by arrest or detention shall be en-
titled to take proceedings by which the lawfulness of his detention shall be de-
cided speedily by a court and his release ordered if the detention is not lawful.

(10) Every person who has been the victim of arrest or detention in cont-
ravention of the provisions of this Article shall have an enforceable right to
compensation.

In this context, as a safeguard for the criminal procedure, before stating the
nature and purpose of the detention, the purpose of the criminal proceedings have
to be specified. Purpose of the criminal proceedings is to investigate whether or not
the accused is guilty and enforce punishment if s/he is not found to be guilty. In some
cases there is need to take measures based on circumstances and conditions. One of
these measures, as described above is detention which is the restriction of person’s
liberty for public order with the aim of protecting the public interest.

IQI
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Article 9 of the CPL contains provisions on the issue of ‘arrest’. Article 23A will be
discussed below regarding custody and detention.
Arrest and Search
9. (1) In making an arrest, the police officer or other person making the same shall
actually touch or confine the body of the person to be arrested, unless there be a
submission to the custody by word or action.

(2) If the person to be arrested forcibly resists the endeavour to arrest him or
attempts to evade the arrest, the police officer or other person making the arrest
may use all means necessary to effect the arrest.

However, provided that nothing in this subsection contained shall be deemed to
justify the use of greater force than was reasonable in the circumstances in which
it was employed or was necessary for the arrest of the offender.

(3) Except when the person arrested is in the actual course of the commission
of an offence or is pursued immediately after the commission of an offence or
escapes from lawful custody, the police officer or other person making the arrest
shall inform the person arrested of the cause of the arrest.

Arrested Persons to be taken to Police Station or Place for Reception of Arrested
Persons
13. Any person who is arrested whether with or without a warrant, shall
be taken with all reasonable despatch to a police station or other place for the
reception of arrested persons and shall, without delay, be informed of the charge
against him. Any such person while in custody shall be given reasonable facilities
for obtaining legal advice for taking steps to obtain bail or otherwise for making
arrangements for his defense or release.

Prevention of the Suspect or Accused to Evade Being Tried Against whom a Prosecution
has been started or is carried on 3, 27/1992
23A. Any court, regardless of whether arrested or not, can give an order on the
conditions stated below to prevent the evade of a suspect or accused from trial
against whom a criminal investigation or prosecution has been started or is carrried
on due to acting contrary to existing laws:
The suspect or accused to remain in custody until his case is tried, no matter
the conditions but not for more than three months;

The delivery of the suspect or accused’s passport to the police and the
prohibition of his going out the borders of the Turkish Republic of Northern Cyprus
within the period determined;

Release of the suspect or accused on condition of giving of any security to be
determined by the court or entering into any recognisance or both by the suspect
or accused personally or one or more people resident in the Turkish Republic of
Northern Cyprus found suitable by the Court or the Registrar.

Residing of the suspect or accused at a particular region or not going out of
that region without permission.

To appear to a police station on the appropriate conditions determined by the

Court.
Remand in Police Custody
24. Where it shall be made to appear to a judge that the investigation into
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completed, it shall be lawful for the judge, whether or not he has jurisdiction to

deal with the offence for which the investigation is made, upon application made

by a police officer, not below the rank of an inspector, to remand, from time to

time, such arrested person in the custody of the police for such time not exceeding

eight days at any one time as the Court shall think fit. The day following the remand

is counted as the first day.

Liberty and security of person is guaranteed under international and national
regulations, and arrest only taken as a necessary measure based on “reasonable
doubt of a person to have committed a crime”, protect a witness and in the cases if
a person poses serious risk of damaging others. The presumption of release pending
trial and the legality of detention will be explained below.

The Presumption of Release Pending Trial

Detention of a person while being tried is not the general rule, detention

should be taken as a measure only when it is necessary. However, the concept of
‘necessity’ should not be narrowly interpreted.
Detention is not taken as a measure in the process of the preparation of investigation
or in the case when the information is not sufficient to justify his detention. However,
detention will be required to prevent escape, interference with witnesses or to prevent
other crimes to be committed. In addition to this, if there is no other way to stop a
person who poses a clear and serious risk to society, his/her detention is feasible. The
circumstances for the detention have to be necessary and reasonable and follow the
rules under international and national law. Measure of detention should be applied as
alast resortin the criminal proceedings for the investigation and alternative measures
to the detention should be applied at the earliest stage possible.

The duration of detention should be as short as possible. An accused person,
when being tried, unless a judicial or other authority decides otherwise for the
interests of justice, has the right to be released in accordance with the law. The
authority should always confirm that detention is taken as measure out of necessity.

Legality of Arrest

The measure of arrest can only be implemented in accordance with the
law. Arrest can only be made in accordance with the provisions of the law by the
authorised officers. No one can be taken arbitrarily into custody, arrested or detained.
The procedures regarding the implementation of measure of arrest should follow the
rules regarding this matter.
A person can only be deprived of his liberty in accordance with the procedures
prescribed by law. These procedures must not only comply with domestic law, but at
the same time with international standards. International documents forbid arbitrary
arrest. Therefore International law protects against authority’s abuse of power and
sets out the conditions for arrest. The phrase ‘arbitrary arrest’ means arrest that
is made against the law. The procedures for arrest should be in accordance with
domestic law and respect international standards. Violation of human rights is more
likely to occur if the domestic law is open to interpretation and vague. In addition to
this, there is the case when people are taken into custody in accordance with the law
but not released when the reason behind their arrest becomes invalid or in other
cases they are still kept even after the decision of judicial authority for the release of
the former suspect.
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The arrest should be made by person who is authorised. These powers are
subject to the supervision of a judicial or other authority. In this context, states should
lay down rules in their national law setting out the rules for officers who implement
the measure of arrest. State should determine the conditions for an arrest order and
should establish a clear hierarchy of rules that tightly controls all law-enforcement
officials authorised to arrest and to take into custody, to undertake supervision,
transportation and imprisonment.

Principles for the Protection of the Persons Detained or Imprisoned In Any Way::

Section 32- Right to Appeal Against Legality of Detention

1. According to domestic law, a person detained or his lawyer always have the right

to appeal against the legality of the detention and if the detention is not legal
have the right to apply for his immediate release to judicial or another authority.

2. The action in the first paragraph of this principle will be a simple case that can be
carried on a quick manner and legal fees are not charged to detained people with
no sufficient financial means. Authorities detaining a person, without causing any
unreasonable delay, should bring this person before the authority which controls
the legality of detention.

Purpose of the Detention
The main objective of implementation of detention measure is the public interest. This
measure as stated above is generally implemented in two cases. One of these cases is
the case when the accused is suspected to escape. In this case, this measure is taken
so that the accused to be present during the proceedings. The purpose of detention
is to ensure a healthy and effective investigation of the incident and the evidence
related to the incident. In some cases when the accused is suspected of concealing
the evidence, detention is taken as a measure to help with the investigation. The
judicial authority decides on the detention of accused. Detention constitutes only a
temporary measure. The measure of detention could be adopted to ensure accused
is present before the court. Preventive detention cannot be considered as a measure
for punishment before the trail.

It is important to distinguish the concepts of ‘detainee’ and ‘convict’. The
word ‘detainee’ describes the person against whom there is no final judgement
and who has not yet proved guilty, but deprived from freedom by the order of
Court as a preventative measure. On the other hand, the word ‘convict’ describes
the person who is proved guilty and in this case deprivation of liberty is applied as
part of the punishment this person is liable to. It is important that state’s right to
enforce punishment for the interest of public and public order such the measure of
deprivation of liberty should respect the fundamental rights and freedoms such as
the principles of human dignity and the rule of law.

The Rights of Detained Accused and the State’s Obligation

The procedure and practise of detention of the accused should expect right so
accused and follow international safeguards.

Detainees, besides the above mentioned rights, have other additional rights.
These additional safeguards can be divided into two main groups. The first relates
to the detention conditions. Detainees should be kept separate from convicts. In
addition to this, different set of rules should be applied to the case of detainees and
convicts.

C- Violations Relating to the Right to a Fair Trial in North Cyprus
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set of rules which considers the difference between convicts who are proved guilty

and detainees who are yet to prove to be guilty. There should be different buildings
which detainees are kept and therefore convicts and detainees should not be kept
together. In this report, two elements will be examined regarding the purpose and
nature of detention and the presumption of innocence which will define rights of
detainees and identify violations in the Central Prison.

According to the Regulations of Prisons, there are special provisions regarding
detainees which are implemented and therefore are not effective. According to
Section 79 of the Regulations of Prisons, those detained for a trial should be kept
separate from others such as convicts. Nonetheless, the Central Prison was built this
provision in mind and it has a separate section for detainees. However, these sections
due to inadequate resources are not used anymore that results in detainees and
convicts are kept together. Moreover, the detainees are not allocated even a separate
ward and are kept in the same ward with convicts.

The objective of detention, as stated above, is to ensure effective investigation

of the case. The purpose of detention is not to punish and protect the accused. It is
important that state respects human rights and the presumption of innocence.
In the case of detainees, they must be kept separate from convicts and subjected to
different rules and treatment. In other words, the detainees whose guilt is still not
proven should not be treated as guilty. This necessity is the requirement of right to a
fair trial which is foreseen by the principle of the presumption of innocence. There are
provisions in the Regulations of Prisons which refer to the importance of the principle
of the presumption of innocence which grants some privileges to detainees. Under
Section 80 of this Regulation, detainees can obtain or buy food, clothing, bedding
or other necessary goods for themselves when necessary. Under Section 83 of this
Regulation, sets out the category of whom the detainees have right to contact during
times convenient for them. It is envisaged that for the detainees to see their lawyers
alone According to Section 137 of the Regulations under the heading of General
Cleaning, all convicts and detainees are compelled to keep their clothes clean and
be well-behaved, and comply with the internal regulations on this purpose. Convicts
might be compelled for the cleaning of the prison or to do other jobs. Detainees
waiting for their trials are expected to clean their own cells and make up their beds.

As stated in the previous sections, detention in custody is not the aim, but
only means of exercising jurisdiction. It is a very serious measure among the criminal
procedure measures since it results in the deprivation of liberty of accused. While
respecting the public interest, detention should only be applied to fulfill its objective
under the legislation. It should be provided that the detainees are not affected in any
other way with the application of this measure. Detention is not a punishment and
people who are detained are not proved guilty. Therefore It is important to note that
people who are detained might not be found guilty at the end of their trial.

According to this study there are violations of right of detainees based
on the practise that detainees are kept together with convicts. In addition to this
condition of detention are worsening. The practice of detention in the Central Prison
contradicts with the objectives of presumption of innocence and detention. None of
privileges given to detainees under the law are granted in practise. According to the
prison authorities this is caused by lack of infrastructure such as in adequate prison
building. It is important to note that treating a detainee as if /she is a convict certainly
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the application of practise which lacks any legal justification and violates the human
rights of detainees.

Detainees Detained for Trial

79. Those detained for trial are kept as separate as possible from convicts.
Food etc.

80. The detainees, on condition of examination and adherence to regulations
approved by the director, can obtain or buy food, clothing, bedding or other
necessary goods for themselves when necessary. However, no part of this food,
bedding or other necessary goods can be sold or transferred to another detainee
and such a detainee acting against this clause will be prohibited from buying food
or other necessary goods for a period deemed appropriate by the Director. But,
he is given the same food and goods with the ones given to convicts.

Prison Food
81. Detainees who do not provide food for themselves are given the food
determined under section 141.
They Can Wear Prison Clothes
82. The detainees may be required to wear prison clothes when their own
clothes are no sufficient or not suitable for use or kept for the purposes of justice.
Contact with Others
83. Necessary measures are taken for the entry of people that the detainees
wish to contact in convenient times and according to necessary classifications. It is
envisaged that for the detainees to see their lawyers alone, it will be observed to
be according to the rules of justice. However, contacts, in the case of misuse of the
privileges of law for a period determined by the District Governor, depends on the
temporary abolition of privileges by the Director.
Serving the Notice
84. When the notice of notification or writs in any case that need to be
served to a Plaintiff who is likely to be detained in the prison without conviction
are submitted to the prison, notices are allowed under necessary restrictions to
prevent undue communication of the notice officer with the detainee.
Preparation of the Defence
85. For the preparation of the defence of any accused under custody who
does not obtain the services of a lawyer or his friend, the Director may allow him
to go to court under supervision to issue a summons.
Notice of Summons
86. On the condition to be abide by any authority relating to the free notice of
summons, the accused takes all the necessary measures for the notice of summons,
or if he wants to be notified by the police,
Crimes Committed by Those Detained for Trial
87. The Director, according to the situation, under sections 146 and 147 can take
action about a person detained for trial who has committed a crime shown in the
annexes B, Cand D and can duly punish the detainee; for this purpose the privileges
under section 80 are removed. However, no rule contained in this section prohibits
the accused to be charged before the Court. But, the accused cannot be charged
with any offence for which an action has been made pursuant to this section.
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Conclusion

There are serious violations regarding detainee rights in the northern part of
Cyprus. Human rights of suspects and convicts are violated during interrogation and
trial.

There are serious violations against the prohibition of torture and ill treatment.
There are findings that torture is systematically used as a method of interrogation in
the Police Forces. State has not yet taken any measure to investigate the allegations
of torture and to punish the perpetrators and to prevent torture. State fails to take
necessary legislative and administrative measures to address this problem. Therefore
state fails to fulfill its obligations under international and national documents
discussed above.

There are serious cases related to ill treatment in the Central Prison. It is
important to address the problems arising from the conditions such as crowded and
unsanitary wards in which convicts and detainees are kept. There are issues of lack
of effective health services in the Central Prison. These constitute serious violation of
rights of convicts and detainees.

There are violations in relation to the right to a fair trial. Violations occur
during the interrogation stage and regarding the presumption of innocence, the right
to silence, the right not to be forced to confession, prohibition of torture, the right
to a lawyer regarding fair trial. Violations also occur in relation to the use of unlawful
evidence obtained as a result of torture at the trial stage.

The right to a fair trial of the accused is violated during the trial stage by the
Central Prison. As explained above, According to presumption of innocence, anyone
accused of a crime is innocent until s/he proved guilty. In this context, keeping
detainees and convicts together and subjecting them to equal rules and procedures
violate the right to a fair trial.

However, the state does not have political will and has not put forward an
action plan to address the violations.

In addition to this, It is important that certain professional groups who
have a key role to protect the rights of detainees such as lawyers and doctors and
organisations related to these occupational groups, should take more active role.

Finally, it should be noted that the issue of recognition of the TRNC affects
the formation of monitoring mechanism which could increase role of international
community in prevention of human rights violations in the island.
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